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I ee 659 
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Alfred Dunhill -..0.000020.. 315 
Algimycin (and design) 1345 
All-Season | .....--.-..c--c--c--es 80 
PURET CPOE .nnncsscceneceecceces 1138 
aaa CES a 1183 
PS Se 891 
| 584 
FEI nn eceescnsncesescnsies 1138 
Alo-Creme After Tan .... 1138 
eter ae 891 
I iiceccincacidbaccees 837 
IIIT cccuscemsintnsanitidantins 208 
Nae eee 338 
Do chuicintiniccrcipineensees 367 
[eee 367 
American Beauty ............ 235 
American Photography.... 850 
America’s Finest .............. 108 
America’s Finest Jeans.. 108 


Ameridor 
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EEO 
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Angeles Spiralock .......... 108 
RS eee 251 
pO eee ea 374 
EF 2 nee 374 
FS Bren eee aeione 374 
eens 374 
ee - year 359 
— eee ae 1238 
| Moses cates 1216 
FF REE io st 358 
| ID > icuisscitelintilbaiinitianiionda 487 
2 a eee 354 
| | Re 550 
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Auto-Seal .................. 1286, 1287 
SI Rinesivviciniuisenisiaiain 733 
PID wiceceniscittnsnsntitnts 1228 
TE ED tinsntintitnininle 195 

B 


“B” crossed by an arrow 1358 


“B” (crossed by an ar- 
row with an oval) .... 1358 
“B” crossed by an arrow 
within a heraldic de- 
RR ce 1358 
“B” within a diamond 
shaped design .............. 1361 
2 YY eee 368 
Baby Posture .............-.-. 880 
Baby Posturepedic .......... 880 
| ee ee 1309 
Baked at Midnight, De- 
livered at Dawn .......... 634 
fee ite Aa 629 
Baldwin-Acrosonic _ ........ 629 
NN eae 1139 
OS Ee SEAT oe 1139 
geste eer 412, 1103 
SID cscincclsinemiieaplaits 476 


Bavarian Style Premium 
Eee ame 478 
Bavarian Type Draft 
ane 479 
eS Sea 475 
OS eee 1233 
Be a Wizard with Wood 882 
BGT ccccenenttenieen 1323 
Beautyrest (with distin- 
guishing features) ...... 1323 
BE TD ecccecesticisimiincces 660 
Bell-O-Seal . .............-.---0-« 1287 
TROTIOGGIE © Savcnccevcnsacccsinesorenees 1286 
Bi Bethan: <.nnc.ncccescess.css 
Cg a 
PINE siccacccobuseinaieeds 
FINNIE aan sneccccccccsterstvwees 
Black Panther .. 
Blue Dart .......... 
. 8) eee 
MIEN ccoadisschumnctboonicds 
Bluegrass Green .............. 1237 
0) eee 1285 
INS isiininciicchdssentinigs 833 
Bonne Jonnie ..................-.- 104 
Ee 105 
DPE sat 666 
STE Pee eee 660 
Bourbon Supreme .......... 784 
Boy Scout Shoes ............ 259 
Se ee 93 


Bright as the Stars 
Twinkle (star design) 

Brock 

TE BOG nvcccccesescescveszeee 
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Built-in-Bedboard _ .......... 1309 
| 2 eee 1117 
S| een cee 1215 
Cc 
>, RSE TS at Sere 1239 
8 Re 451 
California Gold Rivets .. 108 
ene 572 
eT. 339, 777 
RT AD ret 107 
Cameo Room 2.000.002.0200... 107 
tll aR .229, 307 
REIL ccnccsicnesessniecerceomes 229 
eo ae 223 
Canadian Fur Corpora- 
0 ree 
Canadian Fur Trappers 
IT tet aacecinsttatiii saiaieete 223 
eS ee 884 
Canary Diamond .............. 885 
a ail rs 777 
Canolectric ....................... 660 
oS 660, 884 
Can-O-Matic .................... 660 
a eee 130 
NEL siitcininintsnnsinmpmiiiigs 1225 
Carbolineum ..................... 847 
Carillonic Bells ................ 1239 
Carl Zeiss, Inc., New 
pg 448 
eee 887 
eS eee 441 
Carpet City, Inc. .............. 322 
Carpet Land, Ine. ............ 322 
i (ae es 1116 
CORPWIEE  oncecccccaceccecesnoeens 1286 
RI nics sccncacensesancteenan 1229 
Chan No. 10 .00000000.0........ 547 
Charga-Matic .................. 376 
Charga-Plate .................... 376 
Charles of Haymaker .... 757 
Cheese Kix ............2-00200-0-- 888 
Chemex. ............ 1219, 1233, 1360 
(ee 1219, 1234 
Chemix 
Grow-Power  ........ 1233, 1234 
CRON recess ccecseeeee 837 
Cherry and Cola .............. 195 
Chief (with design) ...... 380 
Dee 854 
Chocolate Treats .............. 93 
Christian Brothers, The.. 663 
Chromecraft — ...............----- 254 
i a ee 106 
Chrome Dome ................ 1331 
a ar ee 313 
a nee 645 
Circulotion Mask ............ 1346 
i ohio 458 
Citation Fabrics .............. 1135 
Citation Worsted ............ 1135 
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nae aaa 339 
IN a cicinsnnneeoocitedate 1106 
Clayton Mark .................. 231 
Clayton Mark & Com- 

NITY. cacuisssinuumianianensssintinbiits 231 
Clinic Shoe, The ............ 1119 
6 eS eee 769 
3 ene 195, 770 
Coconut Treat .................. 93 
IE acs coconnetugenieienle 666 
I a a eee 195 


Color names for paint .... 88 
SS ESN 660 
Columbian, Tanks for 


the World ..............-...--- 245 
Comptometer .....-.-------+-+-+ 1358 
Comtesse Fleury de 

NI ics sachet vinddasesmeseh 353 


Cone with Curl on Top.. 855 
Cone with the Curl on 

Tew, TH acces 262 
ee 
Contour-Togs  .....--------+-++ 


9 eres sree 
9 S| enna 
Cotohiina ......--.---s---sneseenseeeees 
Cotton Tips .....-.--:-.----+--+-+ 
Cove Theatre ............------+- 
error 
Cransweets  ......--.-.---sss-ss-+- 
Cream of Vanilla 
Creme de Van .........- Bs 
Cross-Rib-Runner _ .........- 1226 
Crow Wing 

(and design) ..........--.--- 890 
Vg” CREE 205, 547 
Crushproof  .......----------s+0+0+ 373 
Cyclone  ...-.--n-e---on-ceensoseoeee 1211 
Cynthia of Haymaker .... 734 
CCAIR ansrcnancccnecccnicen nee 837 





ae 
Dairy Cream 
Dairy Crown .. 





ON. OEE 
Dairy 
Queen ...... 

BE ccciindnceteacmmgncttocientis 

a a teen 883 
TG TIE cecsccscctncdimericnsnns 883 
RIEL os «ccncepinntoassnaleg abana 883 
(0 eee ea 883 
| Rete 883 
BEING | avccscccccsccncsccessteesttonn 1231 
BENE eecccnccshesisditinseveseestond 1186 
Darling Dress Shop ........ 1186 
Darling Dress Shops ...... 1197 


Darling National ............ 1197 
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Dawn Fresh. .................... 1363 
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ee a 888 
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Delsa (with design) ...... 132 
De Luxe in Quality ........ 592 
Dempster-Balester .......... 1139 
Dent-A-Min. ..............-...-.- 837 
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Devonsheer _ ..............-.----.. 240 
| ees 241 
Dewey-Fresh 

(and design) ................ 1363 
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ee 1350 
SEEDS. | cpensevinptnindntabiihe 
See a 
ere 
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Dunhill Double-Claro ... 315 
Dunhill Tailors ............... 316 
Dunkin Donuts ...............- 1112 
Dunkin’ Donuts ................ 1113 
ON eae 1283 
SS ees 1286 
IIIT scccisnsshitentiandeaeial 648 
eee 1135 
IIIID,” scasccsanisadondennooeial 1240 
7 ae ine: 207 
SET nncsemmiiiiemeiall 1240 
eas 1135 
Duron Vinylastic ............ 775 
eee 1341 
TED singinininutebesi 874 
| Se 93 
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OS a 1336 
Foam Flex ................---.-0- 237 
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ea ence 1218 
OS eee 1218 
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i RRR te 1217 
"2 Sra 1193 
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For That Looking Glass Gl *501 i + 
Ry cians een OD erence I rag eee = 
Per Young Wemen te Miu... — 
getline gk 7 Sameer 1211 Indian’ Head Cn Arrow- aes 
I csssnnininsiashbincni 1136 Good Humor .................... 1121 head (reor aoe _— 
Formulator pe ees. * 1136 Goodrich peniineneemnmntnliiinaias 1137 Ind-X vista tas mented an 
Fortasaran III. cnsnsnnsisionentimsondadiid 1137 Insul- Fluf ene heehee il 1 4 
glee Ra ee 1286 Insulite aan 
— TS a amr a 
ES ee Green Light 1227 Internatio ...................... a 
ae aaa ea a ees 836 International = 
Free and Accepted GIT ceecenseyrcssneseneoenensinnsiosies 1357 International Free and 
DN 328 ND Stutnatictinanssisniniiats 1357 Accepted Modern 
Frick Flexo-Seal ............ 1286 eld 328 
oe Toei egnihinnlentins - H ee Bemsty Strap... 582 
oe —————— 7 er Avie ___ a Bote - 
Fruit-Fresh 1136 Hair Arranger Crew I liad A 
eee 784 
Fuller Salas oieiadiaatsit 889 seca as sessseeenecennentenennnnnnnen = Ivy League .... 784 
lla Sete Ree? Sia “ee )6—lr;ll, ll 
SS Handkerchicls by ay teenies 7 
G Hudson ...... . 1305 
Hankies .... 1305 J 
(pel Sse a 48 fee 757 
G.O.P. EE ae RT 1204 Hayes qubbeummebenebnetmansnenen 754 Jamestown steeeeeeeeeeeeeeeeenenee 205 
— 374 Hayette -..-------eeveeenneenee 7 eee ......................... 588 
ee 363 NON | ciccciinaietadianaiihee 732 Jean Marie Farina ..588, 1223 
P<. i" ae 1285 Haymaker for a Fuller Jeane Scott. 77 
el ET ile 1286 EE 754 Jeanne Gatineau 
—_ 995 Haymaker Oxford .......... ae 
Gay Sprites AEROS Hes 785 Haymaker Pump ............ 752 Jiffy ‘emer-*"ear ee 
—— 667 Haymaker Sports ............ 743 Jiffy by Neely . 
Ee 550 Haymaker, The ................  . 
Geometrical design Ste Sat 1321 Haymakers evescocsscocsssossescose 732 Johann Maria Farina 
> gegen tearm 309 Haymakers by Avon ...... 738  Gegenuber Dem 
Giant FOOd cecceccececececoeoeee-e 201 Haymakers by Rosart .... 741 Neumarkt ........--..--0e00--- 1223 
Giant Food Shopping Haymakers Matchmate FOIE ccrrrenneeccerernesesncornen 816 
eg aller 201 Bags by Emmet of Johnson Mop, A................ 820 
Giant Open Air Market.. 200 California shoeneineeuseneyooness 741 Johnson Mop Floor 
Giant Penguin nS 116 Master Brand .............. 817 
Teel OGY ccna a ee 116 Johnson Mops ..............- 817 
Giant Snifter Heliogen eccccececceccccsccsceccocece 364 Johnson Products 
Loe he 1221 Henderson Funeral Company... 817 
Giant Snifter Home eccanccesccosccoosnceosssceese 426 Johnson Wet Mop soeccceroe 817 
1221 Henderson Funeral JOWMSON’S  .....-----eeeneenseeene 816 
Giant Snifter Home ERE 4 426 Jollitops snecececcccccccccvccccccocss 1307 
oe oy 1221 Herpicide —....-.------------ 207 Jolly Jeams ..-.crcccceerseeeeee- 100 
Giant Snifter Hexacon ccccccoccsccocscsccesessooss 659 Jolly Kids Togs ecccecccococes 100 
—Stout Gentleman ...... 1221 Hey Jr ecceccccccccsecssocosccoccocce 757 Jolly-Top ccscensonsonsonnsacnproncs 1307 
Giant Snifter i-Boy ecccececccecocccecccsocccocsce 886 Jollytops cocccenarenesossnereatensene 1307 
—Thick Berta .............. 1221 Re nro 754 Jubilee steceeneneeneesceeesceeeeseseers 891 
— 113, 486 Hold Load nenenennnn 1356 Jubilee! --eeneeeneennse 891 
Gin and Rum Maes 1240 Hudson ceavbsoaquoccsnenesesccesssese 1304 Juliette cusnsenasnsoonoosssesssese 113, 486 
og alma mer 1249 Hudson Glamorette Jumbo Gem ...........--ce00-0-- 550 
ey nee 949 _. (and design) .............. 1238 Just Call Me Squirt ........ 142 
aeRO 549 Hudson Handkerchiefs .. 1305 Just Hits the Spot -...... 1226 
Goan eo... 660 Hudson Hankies .............. 1304 Juvenile Shoe Corpora- 
— , i =~ pee tion of America, The. 655 
Glass Wax ............. 26,1134 Seereicane - 
Glen Cove Theatre .......... 1209 Huvilom 0-00 
“i gh K 
with design) .............. 1349 K15 
Glen Raven Vivatone .... 1349 Ice-O-Matic 884 ite Se i ahi = 
Glen Theatre -menennn-- 1209 Iceramic ee” Ss 
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Karbon King (with | 
illustration of playing 
card king) 


Kat-E-Korner Zipper .... 


Keen-Edge 

Keen Kutter 

Keeneredge 

Keltabs 

Ken Royal 

Kentucky Treet 

Key Vitalite 

Kix Kones 

Kix Ting-A-Lings 

Knapp Mastercraft 
Deluxe Quality Aero- 
tred (and design) 

Knit-Kins 

Kodachrome 

Kool-Aid 

Kor-Niks 

Koroseal 

Koveron 

Kwik-Seal 

Kwik-Zip 


LS (within a star) 
Lackawanna 
Lactol Manicure 
Lady Gillette 
Lady Hamilton 
Lady Hampshire 
Lan-O-Tress 
Land O’Lakes 
Lasto-Meric 

La Touraine 
Laund-R-Pax 
Lawn-Boy 
Layco 

Layne 

Layne & Bowler 
Lazy Bones 
Lazy Dogs 
Lazy H 

Lazy Joe 

Lazy Lacer 


Lee Tip-Toe-Matic 
Le Gant Mademoiselle .. 
Lektroseal 
Leslie A. Henderson 
Funeral Home 
Lever Lock 
Leverlock 
v4 ty 
Liberty Carillon, Inc. 
Lifetime 
Lifetime Foam 
Lion Brand 
(with design) 
Lion’s Head (design) .... 
Lock O Seal 
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Lock-O-Seal 

Lockoseal 

Lone Star (and star) .... 
Long Face 

Long Fellow 

L’Origan 

Lorraine 


Luboseal 


Lux 
Lux Laundry 
Lux Laundry Plan 


M 


MM (with two concen- 
tric circles) 

Ma Griffe 

Macy’s 

Mademoiselle 

Madonna 

Magnetics Ine. .................. 1349 

Mais Oui 

Mancini Melenzata 

Mark 

Mark Angelo 

Mark II 

Marking formed in relief 
on rod 

Ma’s Brand 

Mascot 

Mascot Toy Company .... 

Mason 

Masonic Lodge 

Master 

Masterbilt 

Masters 

Masters Guild 

Masters, Inc. 

Masters of 
Re-Carburetion 

Matchbox Construction 
Set 

Matchbox Removals 
Service 

Matchbox Series 

Matchbox Village 

Matchbox Village Model 
Buildings 

Magical 

Maxim’s 

Maxukal 

McWeeney 

Melenzata 


Mercoid Control 
Mercontrol 
Mermador 
Metalseal 
Metrochrome 
Microtrol 
Milady 
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Millionaire’s Vacation .... 664 
Millionaire’s Vacation on 
a Piggy Bank Budget.. 664 
Minkolein 
Miracle Whip 
Mirrokrome 


Mity Mule 
(with illustration) 

Mrs. Woods 

Mrs. Wood’s Original 
Mustard Slaw 

Mix it with Cran 

Modern 

Modern Confessions 

Modern Moccasin, The.... 

Modern Romances 

Monarch 

Moody’s Best 

Moon Face 

Morlift 

Most Worshipful Prince 
Hall Grand Lodge 
Free and Accepted 
Masons of Kentucky.... 

Mother Bessie’s 

Mother’s 

Mother’s Best 

Mustang 


National ....645, 864, 1195, 1354 
National Darling 195 
National Darling Shops.. 
National So Fresh 

Neenah Erasable Bond.... 
Neovital 

Neutrodon 

Neutrodyne 

Neutroformer 


Notre Dame 
Nutrilite 


O’Cedar 76 
Office Pax 
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O (Cont.) 


Oil Gard 

Oil-O- Matic 

Old Hickory 

Old Hickory Paddle 
Company 

Omnis Orbis Warner .... 

Open Air Market 

Ovaltine 


Pacemaker 

Palm Beach 

Pandora 

Papa David's 

Par 

Parisienne 

Parliament Records, Inc. 


Pax Dictator 
Pax-Lano-Sax 
Peanut Treat 
Pebble Beach 
Pecan Treat 
Pendil 
Penguin 
Pennzoil 
Pentacon 
Pepsamar 
Pepto-Bismol 
Perfection 
Permanize 


Peroxogen 

Personal Blend 

Personal Choice 

Pharmetics 

Phenergan 

Phenistan 

Phi Sig 

Phi Sigma Kappa 

Phos Film 

Pin Gra 

Ping 

Pink Lady 

Pink Lady (and picture 
of woman) 

Pioneer 

Planeloader 

Plantabbs 

Plantions 

Plastichrome 

Plasti-Krome 

Plastomeric 

Platinum 

Platinum, Hand-Tailored 
by Craftsmen Furriers 223 
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Playmaker 

Plywood (grooved or 
striated) 

Poll Parrot 

Poly Paper 

Polyco 

Polymul 

Pontiac 3 

Popular Photography .... 

Port Huron 13 

Posner’s Ebonaire 

Postafene 


Power-Pak 
Power Shop 
Power-Strut 
Primrose 
Pro 
Pro-Tek-Tiv 
Psychoboard 
Pure 


Pyrotherm 


Quaker Maid 

(and design) 
Quaker Mule 

(with illustration) 
Quelques Fleur 


R 


R N Creme 
(and design) 
Radial Draw Former 


Rand Bob 

Rand Freematics 

Rand Freemold 

Rand Juniors 

Rand Rockets 

Rand Royals 

Rand Shoe, The 

Rand Trujuns 
Randcraft 

Randy Arch King 
Randy Boatshu 

Randy Cowboy 

Randy Golf Kings 
Randy Goofies 

Randy Hi-Top 

Randy Kort King 

Randy Leisure Kings 
Randy Leisure Queens .. 
Randy Little Fifers 
Randy Weather Queen .. 
Randy Winter Queen .... 
Randy Yachtshu 

Rapid 

Rapid Electric Co. 


R (Cont.) 
Rapidyne 


Raven Mills Corporation 
(with design) 


Rectangular tag on 
waistband of trousers .. 

Red Panther 

Red Skin (and 
Indian head design) .... 

Redskin 

Replique 

Republican 

Ring ’N Treat 

Rinse Away 

Riverbank 

Riverbank Insulating 
Door Company 

Riverbank Laboratories.. 

Riverbank Sound 
Insulating Doors 

Riv O Seal 

Riv-O-Seal 

Robert Hall 

Roberta Hall 

Roberts, Johnson & 
Rand Service 

Rosart 

Rose Hall 

Rotary 

Royal Contour Title 

Royal Crown 

Royal Crown 
with design 

Royal Drene 

Royal Ken Flor 

Rust Raider 

Rust-Raider 


Safe-T-Seal 
Safelite 


Saf-Tan 
St. Nick 
Salad Whip 


Sansealo 1 
Santa Claus Was Here.. 1353 
Savage 380 
Savage Lawn Chief 
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Savage Power Chief 
Savage Rotor Chief 
Savage Superchief 
Savage Yard Chief 
Sav-A-Stop 

Sav-A-Stop 

Scan-Dex 

Scandex System, The .... 


Scotchguard 
Scotkins 
Sea and Ski 
Sea and Sky 
Sea Hawk 
Seal with ring around its 
neck (design) 
Seal-O-Matic 
Sealdsweet 
Seashark 
Season-All 


Seismo Cap 

Seismo-Jet 

Senussi 

Servo (and design) 1234, ho 
Servoboard 1235 
Servocon 

Servoflex 

Servoflight 

Servofrax 

Servoglass 

Servomatic 

Servomation 

Servoscope 

Servosync 

Servotherm 

Seven-Up 

Seventeen 


Shave-King 

Shavemaster 

Shine 

Shish-Ka-Bob 

Shoe Corporation of 
America 

Shopometer 

— Wheat 


De Schiaparelli 
Silver Diamond 
Simoniz 
Sina Mascot 
Singer 
Sit-Ru-Lux 
65° Below Zero 
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Sky Blast 


Slenderella 
Slendora and design 
Sliding Fish Hook 
Slim Jim 

Slim Lady 

Slim N Trim 
Smoke-Trip 
Smokene 
Smokelle 

Slipova 

Snow Drop 
Socketless 


Spice Islands 

Spice Land 

Spiroseal 

Sport Togs by Neptune .. 

Sportogs 

Sportwhirl 

Sportwhirl Shoppe, The 

Spot-Lite 

Spotlight 

Sprite 

Spyroseal 

Squirt 

Sta-Dri 

Sta-Green 

Standard 

Standard Brands 

Standard Cola 

Standard Oil 

Standard Oil Company.... 

Standard Oil Company 
of New England, In- 
corporated, The 

Standard Oil Company 
of New Jersey 

Standard Oil of New 


England 
Standard Oil of New 
Hampshire 
Standard Packaging 
Sta-Nu 


Starhart Bakeries 
Stat-Lins 
Stat O Seal 
Stat-O-Seal 
Steinie 
Stimulawn 
Stim-U-Plant 
Stony Brook 
Stony Brook Dairies, 
Inc. 
Stout Gentlemen 
Strain Tempered 
Strain-Tempered 
Stroller 
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Style Master 
Style-O- Matic 
Styled by Haymaker 
Sumark 

Sun and Skeeto 
Sun Drop 

Sun-Kist .... 

Sun- Maid 

Sunbeam 


Company 
Sunkist 
Super Anahist 
Superin 
Superior 
Suprarenin 
Supreme No. 1 
Swank 


Swankshirts 
Swanky Debs 
Swirl 
Swirlaway 
Syncromatic 
Synthamica 
Syrocol 


Tailor-Tee 

Tailored T 

Tang O’The Sea Food.... 

Tanks for the World 

Taste Treats 

Ta-Tos 

Techni-Gram 

Techni-Letter 

Telephonic 

Telephonics 

Telephonics (with 
devices on circular 
background) 

Telix 


Termicide 

Termin O Seal 

Terminix 

Terminoseal 

Terraforte 

Textralized 

Theraforte 

Thermoglaz 

Thermopane .................-.- ‘i 

Thermo-Seal 

Thick Bertha 

This Refill Fits The 
O’Cedar 76 

Three Chevron designs.. 1232 

Three Film Lubrication 
Graph-Tex 303 (and 
NED Stcchstncecuntahsenbiba .. 1360 
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T (Cont.) 


3M Company 
Three Monks 
Thrift 
Thrift-D-Lux 
Thriftee 

Thrifty in Price 
Thrifty Lux 


Ticky the Clown Clock.. 
1329 


Time/Tradition/Skill .. 
Timex 

Tiny Tyke 

Tip-Toe Matic 
Tip-Toe-Matic 

Today’s Living 


Trans Gard 
Treats 'N Sweets 
Tresemmeé .............. 3 
Tricho-San 
Trichotine 
Tri-Ind-X 

Tri-M 

Triple Treat 

Trix or Treats 
Trixie 

Trop-Artic 
Trucloader 


Twinkle Craft Fashions 
(with representation of 
quarter moon with star 
above and below) 

Two Gun Randy 
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U 


Ugandagrass 

Union, World Wide 
Service 

Unistrut 

United States Ozone 
Company 

University of Notre 


Vari-Krom 
Vari-Pac 
Velon 
Velvapax 
Verel 
Verti-Line 
Vervel 
Vibrapac 


Vinelast 
Vinyl-Cork 
Viscoseal 
Visi-O-Graph 


Vitroseal 1 
Void Scale & Corrosion — 


& 
& 


abcoseal 


Wander Company, The.. 

Warmth and Beauty of 
Mink, The 

Warner 

Warner Bros. ...............--. 

Warner Bros. Pictures, 
eee er eee 

Warner Color 

Warner Music, Inc. ........ 

Wave-Tress 

Wax Applier 

Wearever 

Weatherbirds 

Weath-R-Seal 266 

Weems Aircraft Plotter 782 

Weldtex 463 

Weldwood 

Wells Cargo 

Wells Fargo 

Western Star 

Wherever Shafts Move.. 

Whirlwind 121 

White 

White King (with illus- 
tration of playing card 
king) 

White Saw Swage 

Wizard 

Wizard with Wood 

William R. Warner 

William R. Warner & 
I caitlin 

Wings 

Winter Carnival 

Wiper-Kins 

Wiperseal 

Wornova 


Yardlift 
Yardloader 
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DIGEST OF CASES 


1. TRADEMARK ACT OF 1946 Articles: 596, 1019 


1.1 CoNnstTRUCTION 


1.12 Section 2 

Opposer claims that if mark is deceptive under Section 2(a) it must be refused registra- 
tion and its registrability under Section 2(f) cannot be considered, but the court held the 
mark was not deceptive under Section 2(a), and this would constitute res judicata except for 
the rule that there is no res judicata against a winning party as to an issue decided against 
him. Fact that application may be barred under Section 2(e) as deceptively misdescriptive 
does not necessarily bar it under Section 2(a), and therefore opposer’s motion for summary 
judgment is denied. 1123 

Evidence of distinctiveness offered by plaintiff to support its Section 2(f) registration is 
not sufficient and this lack of proof outweighs the prima facie effect of the Section 2(f) affidavits 
of distinctiveness. 306 


1.15 Section 5 Article: 1141 


The related company section of the Lanham Act provides for registration in recognition 
of an existing fact and does not create new rights. 768 


Applicant’s petition for reconsideration of application for trademark registration denied; 
Section 5 is inapplicable in this case as the applicant did not own its mark. 873 
1.18 Section 8 Article: 911 

1.113 Section 13 


Opposer had failed to prove damage under Section 43(a) in civil action since public was 
not shown to understand that the product contained wax. However, failure to show damage 
under Section 43(a) by reason of applicant’s use does not bar a showing of damage under 
Section 13 arising from applicant’s exclusive use or by registration. Opposer, however, has 
not used “glass wax” or other phrase confusingly similar to it, and therefore the speculative 
possibility that it might do so in the future is an insufficient ground for opposition. Oppo- 
sition dismissed. 1123 


1.143 Section 43 


Section 43(a) of Lanham Act removes the requirement of intent to deceive and extends 
the liability to “a civil action” by “any person who believes he is or is likely to be damaged 
by the use of any such false description or representation” and creates a new federal statutory 
tort. Complaint states claim under Lanham Act requiring denial of motion to dismiss and 
for summary judgment since question of public deception is question of fact requiring a trial. 
Plaintiff Association has standing to sue since it has pecuniary interest in preventing diversion 
of trade from its members. 222 


An action for false advertising predicated upon Section 43(a) does not lie where the 
complaint asserts that the defendant has falsely misrepresented its bar soap by claiming that 
it contains cold cream, when, allegedly, the amount thereof in the soap was too small to be 
efficacious. The plaintiff stated that it expected to develop processes which, for the first time, 
would permit incorporation of efficacious amounts of emollients in milled soap and claimed 
that the commercial value of such processes would be impaired by public dissatisfaction with 
the defendant’s product. The court held that true statements of fact are not rendered false 
because the thing to which they relate may in the future be improved. Moreover, the alleged 
injury to plaintiff was too remote in that it was not in active competition with the defendant 
but simply anticipated future competition through licensees. At most, therefore, the licensees, 
and not the plaintiff, would possess the right to sue. 571 
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Sales of HOLLYwoop bread through its unlicensed subsidiary was false representation that 
it was licensed and constituted a false designation of origin or false representation within 
Section 43(a). Fact that printing of wrapper was error is no defense since act does not require 
proof of intent to deceive. Plaintiff must show, to establish right for damages, that statement 
is false and deceived a portion of buying public, but proof of deception not necessary for 
injunction since likelihood of deception is sufficient. 927 


Opposer had failed to prove damage under Section 43(a) in civil action since public was 
not shown to understand that the product contained wax. However, failure to show damage 
under Section 43(a) by reason of applicant’s use does not bar a showing of damage under 
Section 13 arising from applicant’s exclusive use or by registration. Opposer, however, has 
not used “glass wax” or other phrase confusingly similar to it, and therefore the speculative 
possibility that it might do so in the future is an insufficient ground for opposition. Opposi- 
tion dismissed. 1123 


Without diversity of citizenship a federal court has no jurisdiction over a claim of in- 
fringement of a common-law trademark as pendent to a claim of copyright infringement, 
unless there is some substantial overlapping or intertwining in the course of proof; but under 
Sec. 43(a) of the Lanham Act the court does have jurisdiction of a claim for unfair com- 
petition by use of a false designation of origin or false description or representation. 1307 


2. REGISTRABILITY Article: 1019 
2.1 InN GENERAL Article: 807 


Registration refused for the placement of a label on trousers. Distinctive location of a 
label cannot be trademark under statutory definition. 107 


Registration is void and stricken from records of Patent Office where individual who 
transferred all his business to corporation applied for mark in his own name. 137 


Applicant’s eleven registrations for marks containing the prefix TERRA for antibiotic prepa- 
rations and its listings of the marks in trade directories were insufficient to show that appli- 
cant’s trademarks had attained recognition as a “family” of trademarks. 1121 


Foreign words or terms may not be registered if the English language equivalent has 
been previously used or registered for products which might reasonably be assumed to come 
from the same source. 1215 


SAFE BUY (Applicant) for Automobiles. 


SAFE BUY is trademark used by applicant and authorized dealers to identify used auto- 
mobiles reconditioned according to applicant’s specifications, and is entitled to registration upon 
amendment of application to identify goods as reconditioned used automobiles. 1227 


GREEN LIGHT (Applicant) for Automobiles. 


GREEN LIGHT is trademark used by applicant and authorized dealers to identify used auto- 
mobiles reconditioned according to applicant’s specifications, and is entitled to registration 
upon amendment of application to identify goods as reconditioned used automobiles. 1227 


The notation AIRCOMB and AIRCcOMB and design on applicant’s bulletins and other printed 
material for advertising and promoting honeycomb structural material is not registrable for 
books since the marks are not terms or symbols adopted by applicant to identify its booklets 
but are used to identify its structural material. 1333 


The mark sought to be registered (for lubricants and lubricant additions) was a life- 
guard holding the rope of a life preserver several times his size. The specimens showed 
OIL GARD within the life preserver and on the shirt of the lifeguard. The Examiner refused 
registration on the basis that OIL GARD was an essential part of the mark and had been omitted 
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The applicant owned a registration of om GARD with the lifeguard design for motor oil 
additives and of TRANS GARD with the lifeguard design for transmission fluid additives. The 
record showed use of advertising slogans with the above (in the life preserver). 

The Board granted publication on the basis that the lifeguard design made an impres- 
sion separate and apart from OIL GARD. 1350 


An application for “K15” for hair waving preparation was supported by specimens whereon 
“K15” appeared only in the phrase: “A Specially Formulated Lotion Containing Liquid 
Lanolin and ‘K15’.” 

The Board refused registration on the basis that the applicant was using “K15” as an 
unidentified ingredient of a wave lotion and was not using it to identify any product or dis- 
tinguish its product from those of others. 1351 


2.2 ABANDONMENT 


No likelihood of confusion found between KEEN-EDGE, for knife sharpeners and KEENEREDGE, 
registered for grass hooks, pocket cutlery, hammers, shovels, lawn mowers, hatchets, scythes, 
chisels, planes, axes, adzes, mattocks and picks. With the exception of pocket knives, the 
goods of the registrant were not similar to those of the applicant and were not likely to be 
confused. Registrant’s use of the mark on knives was discontinued during the war in 1942 
and not resumed until after the applicant commenced use of its mark of knife sharpeners. 
Testimony of opposer’s president that use of the mark on cutlery had been resumed prior to 
that time was disregarded in the absence of corroboration. 109 


Even if the Alien Property Custodian had acquired any trademark rights, such rights as 
they might have acquired were lost by abandonment, long non-use and acquiescence in the 
use of the mark by others. 445 


The $244,375, paid by claimant in 1924 for the purchase of the registered marks NEUTRO- 
DYNE, NEUTROFORMER and NEUTRODON, said marks having been used by claimant for patented 
radio components until 1930 when the demand for such components terminated and the pro- 
duction and sale thereof ceased, was properly deductible by claimant from its taxable income 
in 1944. The marks were held to have been abandoned in that year, notwithstanding that they 
were not used after 1930, and further notwithstanding that in 1943 claimant’s Board of Directors 
had voted to abandon the marks and to let the registrations expire. 

Abandonment results not from mere nonuse but requires an intention to abandon plus 
affirmative acts effectuating such intent. Here, no act to accomplish the abandonment was 
taken until 1944 when the corporation’s Board of Directors instructed the officers to write 
off the trademarks on its books. 

Before a capital loss may be deducted for income tax purposes, the capital asset must be 
completely liquidated by disposing of it or abandoning it as worthless. 

Mere nonuse of a trademark does not constitute abandonment. Although public demand 
for a trademarked product disappears, the mark can still be retained by the owner with 
the possibility of using it again upon another product of the same class. 

The act of continuing to carry the value of trademarks as assets on the owner’s records 
tends to establish the absence of an intent to abandon. 

A Board of Directors’ resolution to abandon trademarks and allowing the registrations 
for such marks to expire in that year, did not constitute an abandonment since no identifiable 
action was taken at that time to complete abandonment. Ownership of the marks is based 
upon prior use, independent of registration. A Board resolution the following year instructing 
the officers to have the accounts reflect the abandonment did constitute an act implementing 
the intent to abandon and the marks were held to have been abandoned in that year. 555 


Cross oppositions involving use of STROLLER on women’s dresses. Opposition would be 
sustained if applicant had abandoned exclusive rights by acquiescence in descriptive use by 
others to describe same products. 
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Advertisements showing use of STROLLER on men’s coats and on men’s sport shirts held 
irrelevant; on dresses, held not shown to be continuing and, since post-dating applicant’s use, 
not material to issue. 883 


Failure to use a mark or to evince any intention of doing so for more than three years 
after its purchase is sufficient to establish abandonment. 1317 


2.3. ASSIGNMENTS 


Owner may assign trademark with business, but this does not terminate its rights under 
contract. Assignor still has right to enforce injunction. 184 


A trademark owned by a partnership does not pass to the survivor by operation of law, 
and an assignment by the surviving partner is ineffective in the absence of proof that he 
succeeded to ownership of the mark and that he had used it thereafter. 345 


Alien Property Custodian was not authorized to vest “naked” trademarks or trademarks 
in gross; may be transferred only in connection with particular business and good will in 
connection with which it has been used, and since no business existed in U. S. to which the 
mark ZEISS was appurtenant the purported assignments were invalid. 445 


Plaintiff using mark for shoes and handbags cannot rely on 1940 registration of mark 
for gloves assigned to plaintiff shortly before commencing suit in 1953, where assignor had 
ceased use six years before assignment, creating prima facie presumption of abandonment 
under 15 U.S.C. 1127(a); assignment though purporting to include part of good will of 
business in connection with which mark was used was in effect an assignment in gross since 
no portion of business was transferred; assignee’s use of marks on men’s gloves did not con- 
stitute any part of assignor’s business with which mark was associated involving use in con- 
nection with women’s gloves. 731 


Registrations invalid when assigned cannot be validated by the assignments. 1317 


2.6 COLLECTIVE MARKS 


Application for registration of PHI sIG as a collective mark indicating membership in a 
fraternal organization refused in the absence of proof showing use of this contraction of 
applicant’s mark PHI SIGMA KAPPA. Evidence of use by members was held inadequate for 
the purpose. 115 


2.7 CoLtor Marks 


Color red applied to latex strip on pants guard does not function as trademark; applicant 
uses red strip to denote its standard grade of pants guards and to differentiate them from 
its premium grade, which has a blue strip. Registration refused. 785 


Evidence did not establish secondary meaning necessary for registration of non-distinctive, 
colored, oval nameplate serving as background for applicant’s word mark. Statement by 
applicant’s dealers do not represent reaction of general purchasing public. 989 


Refusal of registration affirmed. Record shows only that applicant has used BLUEGRASS 
GREEN as a color description for ceramic tile and that it has no other significance. 1237 


2.8 CONCURRENT MARKS 


Where it appeared that the applicant had used the mark MOTHER’s BEST for wheat flour 
since 1911 in a limited number of states pursuant to an informal arrangement with opposer 
who had previously used MOTHER’S for oats cereal, Graham flour, pearl barley cornmeal, hominy 
grits, corn flakes and wheat hearts and no proof of confusion having been offered despite 
concurrent use in some areas, an unlimited registration was found to be appropriate. The 
applicant had acquired a valuable good will in the mark and was entitled to registration. 95 
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PART II—DIGEST OF CASES 


2.9 CONFUSING SIMILARITY Article: 921 


(This section is arranged alphabetically by trademarks as far as possible. Also see Word 
List pages 29-35.) 


Confusion is likely between registrant’s asc, and design, for fresh vegetables and fruit 
and applicant’s BAc for potatoes; the letters in applicant’s mark are arranged in a diagonal 
line with the letter “A” appearing in a larger size, thus making it likely that purchasers 
would read the mark as ABC. 368 


ACCO POLYMERS, “polymers” being disclaimed, for use on polymers and co-polymers of 
acrylics, is not likely to be confused with composite mark consisting of letters ARcc and design 
for resin emulsion and like products. 250 


ACTO-VATE (Applicant) for water softener. 
acto (Opposer) for petroleum sulfonate and chemical compounds. 


Opposition dismissed. The products differ with respect to physical properties, manner of 
sale, classes of purchasers and uses. 659 


ALLUMATIC (Applicant) for tanks for water heaters. 


ALUMATIC (Opposer) for combination storm and screen windows and doors, and aluminum 
awnings. 

There is reasonable likelihood of confusion in use of these substantially identical marks 
since products, though specifically different, are all aluminum products intended for use in 
home, would have common purchasers, and are of such nature that they can be sold in same 
stores and advertised and promoted through same media. Opposition by Alumatic Corpora- 
tion of America sustained. 

Although Alumatic Corporation of America is wholly-owned subsidiary of Lamb Indus- 
stries, Inc., there was no sufficient evidence of use of ALUMATIC mark by Lamb or of asso- 
ciation of Lamb with Alumatic in public mind. Record fails to show any facts from which 
damage to Lamb can be inferred. Its opposition dismissed. 891 


ALO-CREME (Registrant) for ointment for sunburn, burns and skin injuries. 
ALLERCREME (Petitioner) for line of cosmetic preparations. 
ALO-CREME AFTER TAN (Applicant) for lotion for skin-grooming. 
SAF-TAN (Opposer) for suntan cream. 
Opposition sustained. Petition to cancel granted. The marks when applied to the goods 
are likely to cause confusion. 1138 


AM-CO for rodenticides is confusingly similar to AMoco for auto polishers, insect sprays and 
cleaners. 338 


The grant of a motion to dismiss an interference between AupecK for wooden planks used 
for roofing and decking purposes, and AMDEK for prestressed concrete slabs used as decking 
or flooring in the construction of bridges, was erroneous since the question of whether or not 


a likelihood of confusion existed was not free of doubt. 366 
There is no likelihood of confusion between AMERIDOR, for sliding glass door and wall 
panels, and MERMADOR for shower doors of glass. 370 


Amy scott (Applicant) for ladies’ dresses, etc. 
JEANE scott (Opposer) for ladies’, misses’ and juniors’ wearing apparel, etc. 

Opposition dismissed. scoTT is a commonplace surname. There is no confusing similarity 
when marks are considered in their entireties. 778 
ANGELA Q (Applicant) for fabrics. 

ANGELICA (Opposer) for men’s and women’s washable apparel (including blouses and skirts). 


Opposer established long prior use, substantial sales, and widespread advertising. Applicant 
permitted its customers, manufacturers of women’s blouses and skirts, to use its mark. Pur- 
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chasers of apparel could encounter both marks. Held that marks are two forms of same 
feminine proper name and the addition of the letter Q to ANGELA serves merely to enhance 
the phonetic similarity. Opposition sustained. 1003 


ARABESQUE (Applicant) for decorative finish to metal, plastic, etc. 
ARABESQUE (Opposer) for furniture and accessories. 

Opposer applies marble-like finish to underside of its terra cotta ware and labels it 
“ARABESQUE, Finish by Koch.” Board held, under circumstances, that confusion was inevitable 
and, since opposer established earlier use, sustained opposition. 1009 


ASMA-KETs (Applicant) for tablets for relief of asthma and hay fever. 
ASMATAB (Opposer) for tablets for relief of asthma and hay fever. 
In view of identity of goods (same form and adapted for sale without prescription for 
same commonplace ailments) Board held confusion likely and sustained opposition. 1009 
Petitioner owns ATLAS and design of figure for plywood panels, dimension veneer, packing 
cases, shipping cases, shooks, knockdown boxes, furniture boxes and butter tubs, and regis- 
trant owns design resembling aTLAs figure for doors of overhead type; confusion is unlikely. 354 


AVO-wH1IP (Applicant) for frozen fresh avocado product for use as a salad dressing and snack 
spread. 
MIRACLE WHIP (Opposer) for salad dressing. 
Opposition dismissed. Nothing in the record suggests that the public uses or would 
recognize WHIP as meaning MIRACLE WHIP, and considering the high suggestive nature of 
AVO-WHIP when applied to applicant’s product there is no likelihood of confusion. 1228 


BALEMASTER (Applicant) for industrial balers. 
DEMPSTER-BALESTER (Opposer) for presses for baling scrap metal. 

Opposition dismissed. BALEMASTER neither looks nor sounds like DEMPSTER-BALESTER nor 
does it simulate the same or a similar association. 1139 


BLUE DART for line of children’s wear is not likely to be confused with Arrow for shirts 
and related haberdashery. BLUE DART for line of children’s wear is likely to be confused with 
DART for shirts. 358 


CANARAMIC (Applicant) for can openers. 
ICERAMIC (Applicant) for ice crushers. 
CAN-0-MAT (Opposer) for can openers. 
ICE-O-MATIC (Opposer) for ice crushers. 

Opposition dismissed. Opposer established earlier use of CAN-O-MATIC by the public and 
of family of -o-mMaT marks. Judicial notice of purchase is taken by examination and personal 
selection; therefore appearance and psychological reaction are more important than sound. 
CAN-O-MATIC suggests “automatic”; CANARAMIC does not. 884 


CANOLECTRIC (Registrant) for electrically operated can openers. 

CAN-O-MAT and CAN-O-MATIC (Cancellation Petitioner) for electrically operated can openers. 
Petition dismissed. There was no testimony offered by petitioner. 660 
Competent evidence in support of facts alleged in opposer’s pleadings was lacking. Opposer 


alleges probability of confusion of word cHEMIx for goods of a chemical nature, with appli- 
cant’s mark CHEMEX for a chemical composition. Opposition dismissed. 1219 


CHIEF and design for garden tractors is likely to be confused with SAVAGE POWER CHIEF 
and design, SAVAGE YARD CHIEF and design, SAVAGE ROTOR CHIEF and design, SAVAGE SUPERCHIEF 
and design and SAVAGE LAWN CHIEF, all used on lawn mowers. 379 
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CITATION WORSTED for men’s suits and coats is likely to be confused with CITATION FABRICS 
for silk and cotton fabrics. 1135 


COLORAMA (Applicant) for yarn. 
RAMA (Opposer) for cotton piece goods. 
Opposition dismissed. There was no testimony offered by opposer. 660 


coo. sip for a liquid concentrate and a preparation in powder form for making dietary 
soft drinks is likely to be confused with KooL-aip for powdered preparations for making soft 
drinks. 377 


CORKER (Applicant) for softballs. 
CORKORE (Opposer) for softballs. 
The Board held corkKorE and CORKER were practically indistinguishable in sound; and 


such similarity alone is sufficient to make confusion, mistake or deception likely. Opposition 
sustained. 1357 


CORTINA (Applicant) for canned tomatoes. 
CORINA (Opposer) for tomato paste, tomato sauce, tomato juice, etc. 


Opposer established earlier use and advertising of its mark. Held that goods closely 
related and marks substantially alike in sound and appearances. Opposition sustained. 1005 


COTOHNA (Applicant) for cotton piece goods. 
COHAMA (Opposer) for cotton, silk, rayon, nylon piece goods. 
Opposition dismissed. There is no likelihood of confusion. 666 


CRANSWEETS when used on candied cranberries is not likely to cause public to associate 
such products with CRAN or CAPTAIN CRAN cranberry juices. 130 


CREME DE VAN (Applicant) for imitation vanilla emulsion. 
CREAM OF VANILLA (Opposer) for vanilla. 

Opposer alleged, without collaborative proof, that vAN was not an abbreviation of vanilla. 
Exhibits, including invoices, in record did not show that anyone, including opposer, so used it. 
The Board dismissed the opposition, “considering the nature of the marks when applied to 
the goods” and the differences in the marks. 1348 


CROW WING (and design) (Applicant) for men’s and women’s work, sports and casual jackets, 
and jackets worn by the clergy. 


wiINncs (Opposer) for men’s underwear, pajamas, and neckties; men’s shirts, collars and cuffs; 
all-weather type caps for men, boys and girls. 


Opposition dismissed, marks being distinguished in sound and appearance, and goods by 
specific differences. 890 
DAIRY CROWN and design is likely to be confused with DAIRY QUEEN and design, both marks 
being applied to frozen custard. 261 


Applicant seeks to register DANFRA for men’s wearing apparel and is opposed by regis- 


| trant of series of marks for textiles inclusive of DAN RIVER, DAN, DANTWILL, DANTONE, etc. 
| Opposer has advertised its family of marks, characterized by use of the prefix DAN, extensively 
_ to the trade and public and by the use of tags and labels on goods made of its textiles. Evi- 
| dence shows that textiles of opposer are used in making articles of apparel identical to those 


for which applicant seeks registration. DANFRA likely to be confused with members of family 
of DAN marks. Opposition sustained. 883 


Trapezoidal figure on which appears word DELSA and representation of leaping animal is 
not likely to be confused with trapezoidal outline with design of flying horse and word coro, 
goods being costume jewelry. 132 
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DERNIERE TOUCHE (Applicant) for compressed face powder. 
FINAL TOUCH (Opposer) for cologne. 


Opposition sustained. Foreign words with a primary meaning equivalent to a prior 
English word mark will not be registered if goods are such that confusion is likely, even 
though subsidiary meanings of foreign words may be quite different. 1015 


Confusion is inevitable between DEVONSHEER for a liquid make-up preparation and DEVON- 
SHIRE for liquid rouge, face and hand creams and lotions and FLOWERS OF DEVONSHIRE for 
perfume, cologne and dusting powder. 240 


DEWPACK for fresh frozen shrimp is not likely to be confused with pEwxist for frozen 
fruits and vegetables. 246 


DEWY-FRESH and design (Applicant) for fresh vegetables. 

DAWN FRESH (Opposer) for canned mushrooms; fresh frozen fruits, berries, vegetables (not 
including mushrooms), and fish; fresh and canned mushrooms, canned vegetables, peaches, 
soups and mushroom sauce; and canned gravy with mushroom broth and canned mushroom 


flavored sauces. 
Opposition dismissed. Differences in appearances, sound and commercial impression cre- 
ated by the marks are sufficient to avoid confusion. 1363 


DEXTROL (Applicant) for lubricating oil. 
DECTOL (Registrant) for lubricating oil. 

Registration refused. The Board held that the marks, considered in their entireties and 
applied to identical goods, are confusingly similar. 888 
DIATHEN (Applicant) for diuretics. 

DIAFEN (Opposer) for antihistamines. 


Opposition sustained. Goods of both parties are medical preparations adapted for sale 
through same trade channels under similar conditions to the same average purchasers and 
similarity in sound makes confusion in trade quite likely. 1345 


DIODOTRACIN and pDIODOTRACINA (Applicant) for tablets for treatment of amebic dysentery. 
DIODOQUIN (Opposer) for tablets for treatment of amebic dysentery (brand of diiodohydroxy- 
quinoline containing high percent of iodine). 
Opposer, through predecessor, showed use of DIODOQUIN in various channels of trade 
(but on prescription basis) since 1936 as well as wide advertising and listings in catalogs 
and drug compendia. 


Applicant urged that propo was descriptive (citing trade dictionary) and used as descrip- | 


tive prefix in marks by others (as set forth in current trade directory). Applicant showed 
that DIODOTRACIN contained, inter alia, diiodohydroxyquinoline. 


The Board held that propo, the common initial portion of the marks is derived from a | 


common chemical ingredient, which portion would be familiar to dispensing pharmacists; 


that the marks in their entirety do not look or sound alike; and therefore dismissed the 
opposition. 1350 © 


DOLAIN (Applicant) for bromelin for industrial and medicinal use. 
DILAN (Opposer) for chemical toxicants used in formulating agricultural insecticides. 


Opposition dismissed. No testimony or brief were submitted. 661 


DORWINDO for doors, windows, and jalousies is likely to result in confusion with wIN-porR 
for casement-window operators, stays and fittings and window and door units. 239 
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DURAFILM (Applicant) for packaging materials. 


DUROFOIL (Opposer) for wrapping materials. 

Registration refused. Since terminal portions of marks DUROFOIL and DURAFILM are merely 
descriptive and since initial portions of marks are substantially identical, purchasers would 
likely suppose the goods were companion products of a single producer. 1135 


DURAFORM (Applicant) for plywood. 
DURAPLY (Opposer) for plywood. 
Opposer’s mark had been widely advertised. The Assistant Commissioner refused regis- 


tration on the basis that a purchaser (a builder) would not analyze marks but would conclude 
that DURAFORM was one of opposer’s products. 1240 


DURON VINYLASTIC (Applicant) for interior ready-mixed vinyl base paints. 
VINELAST (Opposer) for ready-mixed paints and paint thinners for painting boats. 


Opposition sustained. Products may be supposed to have originated from a single source 
and the marks are reasonably likely to cause confusion to purchasers. 775 


Application to register puTCH Boy and design of profile of Dutch boy for flower bulbs 
and opposed by registrant of puTcH Boy and representation of Dutch boy for paints and painting 
supplies. Examiner dismissed opposition but refused registration on grounds of applicant’s 
misrepresentations. Record shows long use of puTCH Boy by opposer and substantial sales 
and advertising. Opposer, as part of its promotion activities, gave packages of seeds to po- 
tential customers of its dealers and many of opposer’s paint dealers also sell seeds and garden 
supplies. Purchasers are likely to think that “Famous Dutch Boy bulbs” are associated with 
the famous DUTCH Boy paint mark. Opposition sustained. 874 


Goods are of such nature that if sold under similar marks purchasers would readily 
assume common origin. While E-z and Ez are highly suggestive, and GLO, LITE and FIRE are 
different in appearance and sound, connotation is substantially identical and reasonably likely 
to cause purchaser confusion. 1012 


EBONY (Applicant) for cosmetics, toilet preparations. 
EBONY (Opposer) for periodical. 


Opposition dismissed. No evidence, other than registration, and no brief has been sub- 
mitted by opposer. In view of nature of marks and differences in goods involved, it was held 
that confusion was unlikely. 887 


ELLIPTIFLOOD (Applicant) for electric lighting fixtures. 
ELIPTICONE and ELIPTISQUARE (Registrant) for electric lighting fixtures. 


Registration refused. Confusion is likely, considering the nature and practical identity of 
the initial portions of the marks. 1230 


EXECUTIVE LINE and design (Applicant & Cancellation-Petitioner) for pocket and table lighters 
for cigarettes and cigars, ash trays and cigarette boxes. 


EXECUTIVE (Opposer & Registrant): for pyrophoric cigar and cigarette lighters and smoking 
tobacco. 


Opposer derives no right from assignment of registered mark of which predecessor had 
long discontinued use. Applicant’s use of mark prior to any use by opposer negates any right 
of opposer in the mark as against applicant. There would be likelihood of confusion as between 
marks for pyrophoric lighters. 1013 


FARMLINE (Applicant) for electrical motors. 
FARMSTARTER (Registrant) for magnetic motor controls for starting and stopping electric motors. 
FARMOTOR (Registrant) for electric motors. 

Registration refused. There is reasonable likelihood of confusion. 1228 
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FASCINATION (Applicant) for hosiery. 


FASCINATION (Opposer) for hosiery. 

Opposition sustained. As applicant took no testimony and offered no evidence, its earliest 
use must be calculated from its filing date. Opposer had long prior use of the same mark for 
the same goods. 775 


FILTERITE (Applicant) for coffee makers. 
CHEMEX (Opposer) for coffee maker having a paper filtering element. 


Opposition dismissed. Opposer has failed to establish that FILTERITE is a merely descrip- 
tive term as applied to coffee makers. 1360 


FORMULATOR (Applicant) for printing inks. 
FORMULABS (Opposer) for inks. 

Opposition dismissed. There is no likelihood of confusion in trade in view of the dif- 
ferences in the goods, the classes of purchasers, and the differences in the marks when 
viewed in their entireties. 1136 


FORTASARAN for piece goods made in substantial part of saran is likely to be confused 
with FORTISAN yarns. 357 


No likelihood of confusion exists between FRIG-TRoPIc for lubricating oils and greases and 
TROP-ARTIC for motor oils; although the marks suggest similar things, they are so suggestive 
when applied to the goods that the differences in sound and appearance would be sufficient to 
avoid all reasonable probability of confusion especially since one of the marks was used as a 


grade mark. 103 


FULLER (Registrant) for vitamin food supplement. 
FULLER'S (Cancellation-Petitioner) for vitamins. 
Petition for cancellation dismissed. Petitioner is prior user of mark for vitamins. How- 


ever, issue is not merely priority of use on particular product but whether petitioner’s rights 
in mark are superior to registant’s. 889 


GAY SPRITES (Applicant) for children’s shirts, jumpers, blouses, jackets, etc. 
GAY-KINDREDS (Opposer) for infants’, girls’, and misses’ slacks, jackets, etc. 


Opposition dismissed. There is no likelihood of confusion. 785 


GELTABS (Applicant) for vitamin preparation. 
KELTABS (Opposer) for dietary supplement. 


Opposition dismissed. There is no likelihood of confusion. The respective marks were 
used for fourteen years concurrently without any evidence offered as to any actual confusion. 667 


Appeal from decision of Commissioner of Patents, dismissing opposition to application 
for registration of GLo-rAy for hairdressing by owner of GLow for shampoo is affirmed. 

The word GLow as associated with hair preparations is suggestive, and since words of 
that nature are given less protection than arbitrary words, registrant cannot expect same pro- 
tection accorded stronger marks. 590 


GOopRIDE (Applicant) for machinery for manufacturing, repairing, and recapping pneumatic tires. 
GooprRicH (Opposer) for rubber tires and rubber products. 


Opposition sustained. By reason of opposer’s long and extensive use of GoopricH, this term 
has become well-known as identifying opposer and its products. Purchasers would be likely 
to assume that applicant’s products were sponsored by, or were, in some way associated with 
opposer. 1137 
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HANDILACE (Applicant) for laces in the piece. 
MANDELACE (Opposer) for lace fabrics in the piece. 


Opposition dismissed. Except for descriptive word “lace,” the marks are clearly dissimilar 
in appearance, meaning and sound. 1016 


No reasonable likelihood of confusion exists between HELICARB for helical-shaped cutting 
tools and HELI-coIL, for helically coiled bushings; the prefix HELI is suggestive and the pur- 
chasers of the goods would be well enough informed to recognize the differences between the 
marks. 116 


HELIOGEN for disinfectant is not likely to be confused with same mark for pigment dye- 
stuffs. 364 


HEXACON (Applicant) for cameras. 
PENTACON (Opposer) for cameras. 


The marks are confusingly similar. The applicant had previously been a distributor of 
opposer's products. 659 


HUDSON GLAMORETTE and design (Applicant) for a chemical compound for use as a finishing 
agent for the purpose of imparting gloss and sheen to furs and all manmade furs. 


GLAMORENE (Opposer) for a cleaning compound for cleaning carpets, rugs and nap fabrics. 


Opposition sustained. GLAMORETTE so resembles GLAMORENE as to be reasonably likely to 
cause purchaser confusion even though applicant presently sells its product to dry cleaners 
and uses its name HUDSON in conjunction with GLAMORETTE. 1238 


HUVILON (Applicant) for synthetic prepolymer for making polyurethane foam. 


UVINUL (Opposer) for chemical compounds for absorbing ultra-violet light, for use in light 
filters. 


Opposer’s record showed that it had used mark on compounds sold for incorporation in 
polyester resins and plastic, including polyurethane foams. The Board stated that, to the 
extent that the compounds of the parties were not substitutes for each other, they were not 
competitive. 

The Board dismissed the opposition on the basis that such common purchasers as existed 
would be able to distinguish between the marks. 1348 


Representation of Indian head on arrowhead (Registrant) for work clothes and dungarees. 
Representation of Indian head (Cancellation-Petitioner) for work clothes. 


Petition granted. There is likelihood of confusion. 781 


INSUL-FLUF (Applicant) for thermal insulating ground pulp. 
INSUL-WoOoL (Opposer) for thermal insulation material (from paper). 


The Board made no distinction on the basis of goods. 


Opposer took no proper testimony directe to use and was restricted to filing date of 
September 26, 1956. 


Applicant had purchased bankrupt insulating company and used promotional literature etc. 
of company which referred to INSUL-FLUF insulation. Applicant testified that since 1948 he has 
used INSUL-FLUF as trademark for his goods. Applicant is owner of state (California) reg- 
istration for INSUL-FLUF issued June 25, 1956. Applicant’s bankrupt predecessor had operated 
under license from purported owner of trademark (who had registration which issued in 1949 
and was canceled, under Sec. 8 Feb. 9, 1956). On June 19, 1952, applicant acquired registra- 
tion, trademark rights and good will from licensor. 

In view of the refusal to answer a question on this point it may be inferred that applicant 
knew that opposer, in the years 1949 and 1950, presented materials and advertising to in- 
dividual customers but there is no inference that INSUL-wooL appeared therein. 
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The Board held: While applicant has testified that he was aware of opposer’s existence 
at a time just prior to his first use of INSUL-FLUF and has since then seen advertising by 
opposer, such general testimony does not, as contended by opposer, constitute an admission 
of continuous use of INSUL-WOOL since a time prior to applicant’s use of INSUL-FLUF. On the 
record, it must be concluded that applicant has prior rights in his mark as against opposer. 
Hence, opposer cannot be damaged by the registration for which applicant has made application. 

It is concluded that, in view of the nature of the term INSUL, as applied to insulation, 
the marks INSUL-WooL and INSUL-FLUF differ sufficiently to obviate any reasonable likelihood 
of confusion, mistake or deception of purchasers. 1347 


INTERNATIO (Applicant) for fertilizers. 
INTERNATIONAL (Opposer) for fertilizers. 
Opposition sustained. There is likelihood of confusion. 780 


Opposer, user of unregistered mark INVISIBLE BEAUTY STRAP for vanishing liquid cream 
appeals from decision of Commissioner of Patents dismissing opposition to application of 
INVISIBLE VEIL for pressed face powder. 

Only the mark applied for may be considered and question of associated use with house 
mark may not be properly considered. 

The word INVISIBLE when used as face powder or vanishing cream is suggestive of desired 
reaction and descriptive if reaction actually occurs. But, since vEIL and BEAUTY STRAP are 
not similar in sound and meaning, there is no likelihood of confusion and decision of Com- 
missioner is affirmed. 581 


IVY HALL and Ivy Loom (Applicant) for neckties. 
IVY LEAGUE (Opposer) for men’s suits, topcoats, etc. 
Oppositions dismissed. There is no likelihood of confusion. 784 


IVYCASUAL (Applicant) for men’s and boys’ shirts and pajamas. 
IVY LEAGUE MODEL (Opposer) for men’s, women’s, boys’, and children’s outer apparel. 


Opposition dismissed. There is no confusing similarity in view of differences between 
marks, and common connotation of Ivy LEAGUE for garments. 1017 


Opposition proceeding on appeal for the second time brought by registrant of JEAN MARIE 
FARINA, used on eau de cologne and soap against applicant for registration of JANMARIE for 
hair tints, rinses, hand lotions, and hair dressing preparations. 

Commissioner’s reversal on ground that opposer had no standing to oppose and ex parte 
ruling that there was no likelihood of confusion, was reversed and remanded for inter partes 
decision on issue of confusion. Opposer’s contention that this failure to determine the question 
of confusion inter partes on appeal constitutes an affirmance of the Examiner’s ruling of likeli- 
hood of confusion is without merit. 

Inter partes determination on remand that no likelihood of confusion exists between 
JEAN MARIE FARINA and JANMARIE is affirmed. 588 


JOHANN MARIA FARINA (Applicant) for eau de cologne, etc. 
GEGENUBER DEM NEUMARKT 
JEAN MARIE FARINA (Opposer) for eau de cologne, etc. 

In defense of its right of registration, applicant offered in evidence a certified copy of a 
decision of the Canadian Patent Office in an opposition proceeding said to have involved 
a related company of opposer and a third person for the purpose of “showing lack of con- 
fusing similarity between the marks in this opposition as indicated by a decision of another 
tribunal in a proceeding involving opposer’s trademark.” The Board held that the decision 
of a foreign tribunal in a proceeding involving different parties, different marks, and different 
facts is wholly irrelevant. 

Statements made by opposer which were neither made to nor relied upon by applicant 
to its detriment, the doctrine of estoppel was inapplicable. 
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The Board refused to consider expired registrations made of record since they were only 
evidence that they had issued. 

The marks involved are the French and German forms of the same name (both shown 
in script form). Applicant contended that “gegenuber etc.” (opposite the New Market) dis- 
tinguished the marks but Board stated that this would have little meaning to American public 
even if it understood the foreign language and that the salient feature of the mark was the 
name. 

The Board sustained the opposition on the basis of confusing similarity of the two names. 

1223 


JOLLY JEANS, displayed on a diamond design, for ladies’ denim jeans, is likely to cause 
confusion with opposer’s JOLLY KIps Tocs for infants’ and children’s play suits, pajamas, suits, 
coats, snow suits, bathrobes, kimonos, slips, gowns, creepers and buntings; applicant adver- 
tised its goods for little girls and although it had discontinued use of the mark on jeans for 
girls prior to the taking of testimony, it is common knowledge that makers of jeans sell all 
sizes under the same mark. 99 


KEY VITALITE (Applicant) for dietary food supplement containing vitamins and minerals. 
NUTRILITE (Opposer) for vitamin and mineral food supplements. 


Opposition dismissed. Marks differ substantially in sound, meaning and appearance. The 
word KEY was not used by opposer, but by opposer’s exclusive distributor in a pamphlet for 
recruiting salesmen entitled “Here is your Key to Happiness and Security.” 1136 


KLIPPER KING (Applicant) for fingernail clippers. 
CLIPPER KING (Opposer) for nail clippers. 
POCKET KING (Opposer) for novelty knives. 
KUSTOM KING (Opposer) for nail clippers, etc. 

Application should be re-examined if applicant prevails later since record shows date of 
first sale subsequent to date of filing application. Applicant established use of KLIPPER KING 
prior to opposer’s use of CLIPPER KING but subsequent to use of POCKET KING and KUSTOM KING. 
Purchasers of goods of both parties to some extent the same. Opposition sustained on basis 


that purchasers apt to think KLIPPER KING is another product in opposer’s line as indeed CLIPPER 
KING is. 1006 


KNAPP MASTERCRAFT DELUXE QUALITY AEROTRED and design (Registrant) for shoes. 
MASTERBILT (Petitioner) for shoes. 

Petition to cancel dismissed. The marks are alike only in tiat both contain MASTER. It is 
not unusual for manufacturers of shoes to adopt marks therefor comprising the term MASTER, 
and more than thirty such registrations of third persons were shown. As applied to these 
goods it is only a laudatory term suggesting excellence or supcriority of workmanship. 1357 


KOR-NIKS (Applicant) for corn chips. 
CORN KIX (Opposer) for cereal products (breakfast). 

Opposer had very extensively advertised. Recipes on opposer’s box suggested CHEESE KIX, 
KIX TING-A-LINGS, and KIX KONES as names for snack items. Applicant’s product was sold 
as snack item. The Board stated that corN KIX remained a breakfast cereal despite snack 
suggestions, therefore, there were differences in the goods of the parties. After noting that 
the initial portions of the marks possess merely a descriptive significance, the Board dis- 
missed the opposition. 888 


KOVERON (Applicant) for vinyl wall covering. 


KALISTRON (Opposer) for plastic sheeting for upholstery wall covering, etc. 


Parties conceded that the respective products moved through the same channels of trade 
to the same customers. 
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The Board dismissed the opposition on the basis that the marks do not look alike or 


sound alike; do not stimulate similar psychological reactions or create similar associations. 
1224 


No likelihood of confusion found between LADY HAMPSHIRE and LADY HAMILTON both for 
ladies’ stockings. 371 


Oppositions dismissed. Applicant’s marks LAN-O-TrESsS for a hair dressing and WAVE-TRESS 
for oil cold wave cream and opposer’s mark TRESEMME for hair dyes, dye removers, hair bleaches 
and shampoos do not look alike or sound alike and create entirely different impressions. 1328 


Considering marks as a whole, public would not be likely to be confused by concurrent 
use of LAZY PALS and LAZY BONES. 650 
LEVER LOCK for manually operable type sanitary valves is not likely to be confused with 
LEVERLOCK for gate valves; former product is sold to food processing and related industries 
and latter product is sold to pipelines, and these goods are not ordinarily purchased under the 
same conditions and circumstances. 263 


LIFETIME FOAM (Registrant) for foam rubber by the piece or as piece goods. 
LIFETIME (Petitioner) for mattresses. 


Petition granted. FOAM is merely descriptive of foam latex mattresses. Respondent’s reg- 
istration is inconsistent with petitioner’s rights under its registration and with its right to 
continue use of its mark LIFETIME on mattresses. 1237 


LILLIVETTE (Applicant) for sweaters. 
LILLI ANN and LILLI ANNETTE (Opposer) for ladies’ suits, coats, and dresses. 


Opposition dismissed. Where marks resembling baptismal names are involved public is 
used in making distinctions; hence marks at issue are substantially different. 1017 


Representation of a lion’s head (Registrant) for shoes. 
LION BRAND with a lion’s head (Cancellation Petitioner) for shoes. 
Marks held confusingly similar. Petition for cancellation granted. 662 


LITTLE GEM with illustration of a gem (Applicant) for knives (meat, steak, vegetable, and fruit). 
GEM (Opposer) for shaving articles, including razor blades, and certain household utility 
cutting items. 
Opposition sustained. Dominance of GEM in applicant’s mark, together with related— 
even though non-competitive—nature of goods establishes likelihood of confusion. 1014 


LONE STAR and star (Applicant) for bars and pigs of specification lead. 

Ls within a star (Opposer) for antimony and alloys thereof in the forms of bars, pigs or ingots. 
Opposition dismissed. There is no such similarity between the marks as would be likely 

to cause confusion to the trade. 1344 


No likelihood of confusion exists between LUSTERCHROME and PLASTICHROME, both for 


picture post cards; the only similarity is in the suffix CHROME which means “color” or “colored.” 
105 


No likelihood of confusion exists between opposer’s mark Lux, used extensively for soaps 
and detergents and by its licensed laundries which also engaged in dry cleaning, and appli- 
cant’s mark THRIFT-D-LUX with the phrases THRIFTY IN PRICE and DE LUXE IN QUALITY, for dry 
cleaning and pressing services. The connotation of applicant’s mark is “thrift” combined with 
de luxe quality rather than THRIFTY LUX. 592 


MM within two concentric circles (Applicant) for magnetic transducers. 
3m, 3M COMPANY, THREE M or TRI-M (Opposer) for tapes, abrasives, adhesives, magnetic 
recorders, etc. 
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DORMIN, a medicinal preparation for the relief of insomnia, headaches, and neuralgia. Resem- 
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Opposition sustained. Resemblances between mM and 3m are such that purchasers are 
likely to believe that MM magnetic recording heads emanate from, are sponsored by, or are 
in some way connected with opposer. 1137 


MA’S BRAND (Brand disclaimed) for noodles, soup mixes and alimentary paste is not 
confusingly similar to MotHER’s for similar goods, and conclusion is supported by long use of 
both marks in same area with no proof of actual confusion. Opposition dismissed. 255 


MASCOT and sINA MASCoT (Applicant) for dolls, toy animals, etc. 
MASCOT TOY COMPANY (Opposer) for toys (wholesale distribution). 
Opposition sustained. The marks are confusingly similar. 778 


MAXICAL for nutritional supplement containing vitamins is likely to be confused with 
MAXUKAL for injectable calcium preparation. 356 


MR. CHICO and design for chocolate flavored syrup is not likely to be confused with EL 


CHIco for canned tamales and similar foods or with EL CHICO CAFE restaurant specializing in 
Mexican foods. 135 


MISTY-GLO (Applicant) for liquid protective coating. 
MIsTo (Opposer) for floor dressing. 
Opposition dismissed. There is no likelihood of confusion. 780 


MITY MULE (with kicking mule) (Applicant) for garden tractors. 
QUAKER MULE (on standing mule) (Opposer) for garden tractors. 

The opposition was sustained on the basis that, although the marks have certain differences, 
the general impression created by the marks is substantially the same. 1349 


Registration of MoNARCH for commercial washing machines refused in the light of opposer’s 
registration of the same word as a service mark and as part of its trade name in connection 
with its laundry business. 234 


MOTHER BESSIE’s (Applicant) for pone bread. 
MOTHER'S BEST (Opposer) for prepared mixes, flour. 

Opposition dismissed. Sole issue is confusion of marks; one suggests “mother,” the other 
a particular individual. Food products of this type are generally not ordered orally. 884 


Where it appeared that the applicant had used the mark MoTHER’s BEST for wheat flour since 
1911 in a limited number of states pursuant to an informal arrangement with opposer who 
had previously used mMorHeR’s for oats cereals, Graham flour, pearl barley cornmeal, hominy 
grits, corn flakes and wheat hearts and no proof of confusion having been offered despite 
concurrent use in some areas, an unlimited registration was found to be appropriate. The 
applicant had acquired a valuable good will in the marx and was entitled to registration. 95 


MRS. WOOD’S ORIGINAL MUSTARD SLAW (Registrant) for mustard flavored slaw. 


MRS. woops (Cancellation Petitioner). for pickle products. 
Petition granted. The marks are confusingly similar. 664 


NEBUTREL (Applicant) for medicated inhalant. 
NEMBUTAL (Opposer) for hypnotic sedative anesthetic compound. 

Where substantial differences in both marks and goods obviate likelihood of confusion 
upon record consisting solely of a copy of opposer’s registration, the opposition is dismissed. 1011 


NEOVITAL for a dietary supplement medicinal preparation is likely to be confused with 
MEOVITE for vitamin preparation; marks are not so dissimilar in sound as to avoid confusion. 90 


Application for registration of NORMIN for an anti-depressant is opposed by registrant of 
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blance of marks, both used on pharmaceuticals and sold in same trade channels is considerable 
and consumer confusion is likely. Therefore, registration should be refused. 

Applicant’s counterclaim to cancel opposer’s mark porMIN, holding that it is merely 
descriptive, is dismissed since no evidence in support of counterclaim was offered. 126 


ps (Applicant) for watches. 


Monogram device of horizontal s with vertical bars above and below middle of s, the lower 
bar forming a P with half the s (Opposer) for watches. 

Grounds for opposition (1) res judicata based earlier opposition adverse to applicant 
(involving composite mark consisting of the letters p and s separated by a scroll, for watches) 
and (2) confusing similarity. Opposition dismissed on basis that instant mark of applicant (1) 
differs materially from its earlier mark and (2) bears no resemblance to opposer’s mark. 1006 


PAPA DAVIp’s (Applicant) for corned beef. 


DAVID BERG (Opposer) for corned beef. 

Opposition dismissed. There is no likelihood of confusion. Letters from distributors to 
opposer asserting confusion among customers, which were solicited by opposer, are mere hear- 
say and have no probative value. 782 


PAR for antacid preparation for treatment of indigestion is likely to be confused with PARXx 
incorporating pharmacists’ Rx design for medicinal preparations for relief of discomforts of 
over-indulgence and nervous upset. 381 


PATIOS (Applicant) for shoes. 
PORCH AND PATIO (Reference) for shoes. 

Board refused registration because (1) both marks are similarly suggestive of casual 
footwear to be worn around the home (2) the combination of (1) and the similarity of PATIOS 
and the terminal portion of PoRCH AND PATIO would lead purchasers to believe products 
emanated from common source. 1009 


No likelihood of confusion exists between PERSONAL BLEND for shampoo, and PERSONAL 
CHOICE for after-shave lotion, cologne, talc, and deodorant cream; the first marx suggests that 
someone has done something special for the purchaser, whereas the second one suggests some- 
thing the purchaser does for himself. 369 


PHARMETICsS (Applicant) for hair pomades, rubbing alcohol, witch hazel, etc. 
DERMETICS (Opposer) for toiletries and cosmetics. 


The Board dismissed the opposition on the basis that the marks do not look alike, sound 
alike or have similar connotation. 1351 


pInc (Applicant) for canned fruit juices. 
PIN GRA (Opposer) for canned blended pineapple juice and grapefruit juice. 

Opposition dismissed. PING and PIN GRA do not look alike or sound alike, and while PIN 
GRA suggests that opposer’s product is a blend of pineapple and grapefruit juices, pING has no 
such connotation. 1359 


PLASTI-KROME for extruded plastic shapes is not likely to be confused with PLASTICHROME 
for post cards and pictorial reproductions in color. 359 


PLASTOMERIC (Applicant) for sealing compound for glass, metal, and stone surfaces. 
LASTO-MERIC (Registration) for joint sealing compounds. 


Refusal of registration affirmed. The resemblance between PLASTOMERIC and LASTO-MERIC 
is of such nature that confusion, mistake or deception of purchasers is more than likely to 
occur. 1361 
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POLYMUL (Applicant) for polyethylene emulsions. 
PpoLyco (Opposer) for resin emulsions. 


Opposition dismissed in view of third-party registrations and advertisements from technical 
journals showing common use of POLY as component of marks for similar products and in view 
of fact that products normally would be bought by purchasing agents of industrial concerns. 783 


POSNER’S EBONAIRE for hair treatment kit is not likely to be confused with DEBONAIR 
for line of men’s toiletries. 361 


POWER-PAK (Applicant) for detergent composition used in dry-cleaning systems. 
PAX, PAX-ALL, PAX DICTATOR, OFFICE PAX, VELVAPAX, PAX-LANO-SAV, BORA-PAX, LAUND-R-PAX 
(Opposer) for detergent, soaps, skin cleansers. 
Opposition dismissed. There is no likelihood of confusion. Evidence showed that 
opposer’s product is installed by opposer’s trained technicians in commercial dry cleaning 
systems purchased from applicant. 666 


POWER SHOP (Applicant) for woodworking saws. 
POWER SHOP (Opposer) for woodworking tools. 


General testimony of one of applicant’s district managers with no corroborating documen- 
tary or other evidence was held insufficient proof of earlier use and on the record the Board 
held opposer’s rights in the term POWER SHOP were at least equal to any applicant might possess 
and registration to applicant would be inconsistent with such rights. Opposition sustained. 1356 


POW-R-BOY (Applicant) for multiple-purpose garden implement. 
LAWN-Boy (Opposer) for lawn mower. 

Opposition dismissed. Opposer proved earlier use and extensive advertising. Applicant 
proved prior use of HI-BOy on farm sprayer. The record showed other -soy marks in field. 
Marks were distinguished on the basis of associations stimulated by marks, differences in 
products, cost of items and care exercised in purchasing products. 886 


PRIMROSE (Interference senior party) for brassieres, corsets, etc. 
PRIMROSE (Interference junior party) for ladies’ and children’s panties. 
Registration to junior party refused. There is likelihood of confusion. 


pro (Applicant) for athletic shoes. 
pro (Opposer) for athletic supporters. 


Opposition sustained. There is likelihood of confusion. 666 


PURAFLO (Applicant) for fluid filtration and/or air water separation apparatus. 


PUROLATOR (Opposer) for air and fluid filtration apparatus, including filters for purifying 
water, motor oil, fuel oil, kerosene, gasoline and hydraulic fluids. 


Opposition dismissed. Considering highly suggestive significance of common initial syllables 
as applied to goods, and differences in marks in their entireties as well as class of purchasers, 
confusion is not at all likely. 1013 


PYROFAX and PYROTHERM for liquefied petroleum gas are likely to result in confusion; the 
common prefix PYRO may mean heat but it is doubtful that the public is likely to recognize 
such meaning. 117 


RARCO for textile printing inks is not likely to be confused with arco and related marks 
for paints; consideration is given to different trade channels through which products move. 373 


RAVEN MILLS CORPORATION in border of medallion with eagle in center (Applicant) for dress 
fabrics and suitings. 





56 ANNUAL INDEX, 1959 Vol. 49 T.M.R. 


GLEN RAVEN VIVATONE (Petitioner) for cotton piece goods for awnings, etc. 
GLEN RAVEN with fanciful representation of two birds in flight (Petitioner) for awning fabrics. 


In action for cancellation, petitioner established use since 1902 by itself and predecessors 
of trade names having GLEN RAVEN as salient feature. 

Petitioner alleged (and proved) that applicant did not have any mills and use of word 
MILLS was misdescriptive. The Board held that such use did not involve any damage to 


petitioner. 
The Board granted the petition on the basis of substantial similarity of RAVEN or RAVEN 
MILLS to petitioner’s trademark GLEN RAVEN and trade name GLEN RAVEN MILLS. 1349 


RAYBAR (Applicant) for gun sights. 
RAY-BAN (Opposer) for goggles, sunglasses and shooting glasses. 


Opposition dismissed. There is no confusing similarity. Commercial impressions and the 
connotation by the trademark of the property of the goods held to be different. Advertisements 
showed each party attempted to develop the suggestiveness. 665 


REDSKIN (Applicant) for shoe laces. 

RED SKIN and Indian head design (Registrant) for suspenders, garters, and arm bands. 
Registration refused. Products are sold through same retail stores to same class of 

purchasers. 885 

RIVIERA (Applicant) for canned sardines, etc. 

RIVIERA (Reference) for canned soup, ravioli, etc. 


Applicant argued (1) that respective goods were different and unrelated and (2) that 
there are six other registrations of the identical mark for a variety of food products (including 
one by registrant). Board held that controlling issue was confusion of source, that there was 
reasonable likelihood of such confusion and refused registration. 1007 


ROSE HALL (Applicant) for women’s, children’s, and men’s wearing apparel and accessories. 


ROBERT HALL (Opposer) for men’s and women’s suits and coats, and piece goods of nylon, 
rayon, cotton, wool or silk, or substitutes therefor, or combinations thereof. 


ROBERTA HALL (Opposer) for women’s and misses’ coats, suits, toppers, dresses, blouses, 
skirts, sweaters, and slacks. 


Opposition dismissed. Registrations issued to others also comprise the term HALL and 
nothing in record indicates that either opposer or its merchandise is known by that term alone. 
HALL is a common surname and people are accustomed to distinguish between persons having 
such surnames by their baptismal names. Also ROSE HALL may be regarded as name of manor 
or mansion. Differences in marks in their entireties are sufficient to obviate any likelihood 
of confusion. 1236 


ROYAL CONTOUR TILE and design (Applicant) for wall and floor tile. 


ROYAL KEN FLOR, KEN ROYAL (Opposer) for wall and floor tile. 

ROYAL CONTOUR TILE and ROYAL KEN FLOR are confusingly similar. ROYAL KEN TILE and 
KEN ROYAL are not confusingly similar. 663 
ROYAL DRENE (Applicant) for shampoo. 

ROYAL CROWN (Opposer) for cologne, hand lotions, etc. 
ROYAL CROWN with design (Opposer) for scalp preparation. 


Opposition dismissed in view of extensive use of DRENE by applicant prior to its adoption 
of ROYAL DRENE and in view of numerous third party registrations showing common use of 
ROYAL as component of marks for hair dressings and similar products. 780 
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RUST-RAIDER (Applicant) for cleaning compounds for boiler and heating system. 
RUST RAIDER (Opposer) for protective paints for metals. 


Opposition dismissed. Different trade channels used. No confusing similarity. 662 


SAFELITE (Applicant) for optical lenses. 


SAF-I-DUO (and other marks with prefix sar-1) (Opposer) for goggles, face shields, and 
other safety equipment. 


Opposition dismissed. There is no likelihood of confusion. 664 


SCAN-DEX for account cards, ledger sheets, and similar forms is likely to be confused with 
SCANDEX in the phrase THE SCANDEX SYSTEM used by manufacturer of data processing equip- 
ment; consideration is given to fact that some manufacturers of equipment such as opposer’s 
also sell business forms under same mark. 375 


SCHNAPS (Applicant) for shelled, salted peanuts. 
BEER NUTS (Opposer) for shelled, salted peanuts. 


Opposition sustained. The marks convey same general commercial impression and applicant 
uses slogan SO GOOD WITH BEER. 660 


SEALDSWEET for candy is not confusingly similar to SEALDSWEET for citrus fruits under 
particular facts of case where it appears that applicant made extensive use of mark for 
fifteen years with no evidence of confusion. 91 


SEASHARK (Applicant) for watches. 
SEA HAWK (Opposer) for watches. 


Opposer offered no evidence. Applicant introduced seventeen third party registrations for 
watches showing marks having sEA as a portion thereof. The Board held that the marks, as 
applied to the specified goods, were not likely to cause confusion etc. of purchasers. 1351 


Confusion is likely between sEDAQUIL, for an analgesic capsule, and sEDAMYL, for sedatives; 
the marks are similar in sound and such similarities are especially important where drug 
products are concerned. 238 


SEISMO-JET (Applicant) for seismographic explosive packages. 
SEISMO CAP (Registrant) for electric blasting caps. 


Registration refused, as resemblances of these marks in their entireties are such that 
purchasers might reasonably be likely to assume the respective explosives originated with 
same producer. 1225 


Applicant: sERvoMATICc for electrically controlled servomotor operated or assisted mechanisms 
for actuating or controlling industrial machinery and guided weapons; grinding machines 
and parts thereof; and lapping machines and parts thereof. 


Opposer: servo and design for engineering and consulting services relating to electronics, 
servomechanisms and computers. 


SERVO and design for control equipment, measuring instruments and testing devices. 

SERVOSCOPE for testing equipment adapted to development of servomechanisms and process 
controls. 

SERVOSYNC for frequency stabilizing apparatus. 

SERVOFLIGHT for airborne electronic equipment. 

SERVOFRAX for glass having infrared transmitting properties, and optical glass having same 
properties. 

SERVOTHERM for bolometers, radiation pyrometers and auxiliary parts. 


SERVOBOARD for stand specially adapted for mounting testing apparatus, as for use in bread- 
board rigging and testing of servomechanisms and like apparatus. 








rey 
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SERVOCON for heat-sensitive scanning equipment. 

SERVOFLEX for photographic tripod head. 

SERVOGLASS for optical glass blanks and lenses having infrared transmitting properties. 

SERVOMATION for analyzing and testing apparatus for servomechanisms, electronic amplifiers 
and bolometers. 

The doctrine of “family of marks” is restricted to cases where the alleged family 
characteristic is an arbitrary designation. sERvo is not arbitrary as applied to these goods 
and opposer’s rights in it are not so broad as to exclude all competitors from using it as a 
portion of a trademark or trade name. But sERvoMATIC as a whole is substantially similar to 
SERVOMATION in sound, appearance and connotation and confusion is likely even though the 
products are of a highly technical nature and would ordinarily be purchased by technically 
trained people. Opposition sustained. 1234 


SHAVE-KING for electrical razors is confusingly similar to SHAVEMASTER for identical 
goods. 341 


SI is not equivalent of MAIS OUI or BUT YEs and there is no likelihood of confusion. 1215 


SILVER DIAMOND (Registrant) for hair tint. 
CANARY DIAMOND (Cancellation-Petitioner) for hair tint. 
Petition to cancel granted. Use of house marks with secondary marks is not germane to 
issue of colors. Purchasers are not likely to confuse products but could confuse source. 885 
Petition to cancel dismissed. There is no likelihood of confusion of purchasers between 
registrant's mark sKy VENT for power roof ventilators and petitioner's mark SKY BLAST 
for automatic butterfly damper stacks, in view of nature of the marks when applied to the 
goods, the manner of sale, the types of purchasers, and the care exercised in making pur- 
chases. 1340 


THE SLENDERELLA DOLL (Applicant) for dolls. 
SLENDERELLA (Opposer) for dolls. 


Opposer established wide use and recognition of marks for women’s health salons and 
on various articles of commerce, including dolls, prior to applicant’s use. Opposition sus- 
tained. 1008 


SLENDORA and design (Applicant) for candy. 
SLENDERELLA (Opposer) for health foods, specifically candies. 

Opposition dismissed. The marks differ substantially in sound and appearance. It is not 
reasonably likely that the purchasing public would believe the goods of the parties emanate 
from the same source in view of the differences between the marks. 775 


SMOKELLE for smoke flavored cheese product is not confusingly similar to SMOKENE for 
smoke flavored seasoning in view of the difference in the marks and goods. 140 


SNAP JACKS (Applicant) for shoes. 
JUMPING-JACKS (Reference) for leather shoes. 

Applicant attempted to show that jacks lacks distinctiveness by third party registration 
(only CRACKERJACKS and FLAPJACKs were for shoes). JUMPING-JACKs is arbitrary designation 
for shoes although name of child’s toy. sNAP JACKS has no significance other than indication 
of origin (except for obscure dictionary definition). Marks are likely to be confused, con- 
sidering considerable time intervals between purchase of shoes and uncertain memory of 
customers. 1003 


SNOW DROP, with ancillary design matter (Applicant) for soft drinks and flavoring therefor. 
suN prop (Opposer) for soft drinks and flavoring extracts and concentrates for making soft 
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Opposer may not for any purpose rely on registration not assigned to it until after oppo- 
sition was filed, but relies on another registration antedating applicant’s application by many 
years. Considering the nature of and the resemblances between the marks, and the common- 
place character of the goods, confusion is likely. Opposition sustained. 1232 


SPEED SAW (Registrant) for portable electrically operated saws. 
SPEED SAW (Petitioner) for portable electrically operated saws. 


Registration canceled. Petitioner’s right to use sPEED SAW to describe certain of its saws, 
as it has done for more than a quarter century, is absolute as between the pariies. 1237 


In applicant’s mark, word portion sport ToGs dominates other features and is term by 
which applicant’s golf jackets would be advertised and ordered; sport ToGs when used as 
dominating feature of trademark is substantially identical with sportocs for middies, knickers, 
gymnasium and hiking suits; addition by applicant of words By NEPTUNE and representation 
of Neptune could not enable purchasing public to distinguish between marks and confusion 
would be inevitable. 246 


Applicant seeks to register sprITE for soft drink and registration is opposed by owner 
of registrations for squirt for grapefruit flavored beverage and the opposition is dismissed 
since the marks do not look alike and have different meanings. 141 


STAR and star design (Applicant) for rodenticides and insecticides. 
STAR ROSE DUST and star design (Opposer) for insecticide and fungicide. 


Opposition sustained. Products, though presently distributed through different trade chan- 
nels, are sold for use in or about the house to the same class of ultimate purchasers, and are 
of such character as to be readily supposed to have come from a single source. 1010 


The argument that the word star, the only common feature in two marks involved in 
an opposition, is in common use does not aid the applicant if the marks in their entireties are 
likely to cause confusion. 


STAR WEAR, for hosiery, panties, slips, petticoats, pajamas and nightgowns, and sTARDUST, 
for like products, are confusingly similar. 243 


STAT-LINS (Applicant) for paper napkins. 
SCOTKINS (Opposer) for paper napkins. 
Although applicant’s original package simulated that of opposer, so that marks as used 


on the goods were confusingly similar, the facts as they existed at the time of trial do not 
support a conclusion of confusing similarity. Dismissal of opposition affirmed. 783 


STYLE MASTER (Applicant) for sewing machines. 
STYLE-0-MATIC (Opposer) for sewing machine parts and attachments. 
Opposition sustained. The word sTyLe has no particular significance as applied to sewing 


machines and the resemblances of the marks in their entireties are such that confusion, mistake 
or deception are likely to occur. 1360 


No likelihood of confusion found between sumMarRK, for garden and hose accessory items, 
parts and attachments for faucets and other plumbing supplies, and Mark, for plumbing sup- 
plies; while the goods of the parties and the purchasers thereof are the same, the marks 
are different in sound, meaning and appearance. 230 


SUN AND SKEETO (Applicant) for combination insect repellent and suntan lotion. 
SEA AND SKI, SEA AND SKY (Opposer) for suntan creams and lotions. 


Opposition dismissed. Applicant’s mark does not so resemble either of opposer’s marks 
as to be likely to cause confusion, or mistake or deception of purchasers. 1359 
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SUPERIN (Applicant) for aspirin suppository products. 
SUPRARENIN (Opposer) for vasoconstrictor and hemostatic compound. 


Opposition sustained. The products are ethical goods and greater care should be taken 
in the use and registration of trademarks of these goods to prevent harmful confusion. 659 


SUPERIOR (Applicant) for electric light dimmers, power supply equipment, etc. 
SUPERIOR (Registrant) for electric sign flashers, incandescent lamps, etc. 


Decision refusing registration affirmed. There is likelihood of confusion. 782 


SUPREME NO. 1 (Applicant) for vodka. 
BOURBON SUPREME (Opposer) for bourbon whiskey. 

Vodka and bourbon, if sold under similar marks, would be attributed to a single source; 
SUPREME is the most prominent and distinguishing feature of each of the marks involved; 
hence, confusion is likely. Opposition sustained. 784 


SYNTHAMICA (Applicant) for electrical insulating material. 
SAMICA (Opposer) for electrical insulating material. 


Opposition dismissed. There is no likelihood of confusion. 665 


TANG 0’ THE SEA Foop (Applicant) for restaurant and catering services. 
SEATANG (Opposer) for frozen seafood. 

Opposition dismissed. Both marks are highly suggestive—contemporaneous use for nearly 
thirty years. 659 


TASTE TREATS for candy is not likely to result in confusion or mistake with CHOCOLATE 
TREATS for candy notwithstanding the use by one party of the house mark BRACH’s and use by 
the other of the house mark Brock. If use of a house mark may not be relied upon to support 
a finding of no probable confusion, such use may not be the basis for a finding of a likelihood 
of confusion. 92 


TECHNI-LETTER (Applicant) for periodical bulletin. 
TECHNI-GRAM (Opposer) for technical bulletin. 
Both parties are in the oil business and publish bulletins directed to persons engaged in 


the oil business. 
The Board sustained the opposition on the basis that the commercial compressions created 


by both marks are essentially the same. 1348 


TENDYL (Applicant) for hypotensive composition. 
PENDIL (Opposer) for medicinal preparation used for preparing emulsions of penicillin, etc. 
Opposition dismissed. There is no likelihood of confusion. 778 


TERMICIDE (Applicant) for exterminating services. 
TERMICIDE (Registrant) for wood preservative. 

TERMINIX (Opposer-Petitioner) for termite control services. 
TERMINIX (Opposer-Petitioner) for insecticides. 


Third party registrations and classified telephone directories indicate that purchasers rely 
on the full mark and not on the component TERM or TERMI to distinguish—no likelihood of 
confusion. Dismissal of opposition and cancellation petition affirmed. 783 


Opposition sustained. Similarity in sound between TERRAFORTE for an antibiotic prepa- 
ration and THERAFORTE for therapeutic nutritional preparation is such that hospital personnel 
and pharmacists would likely to be mistaken. 1121 
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THERMOGLAZ for insulating glazing units is likely to result in confusion with THERMOPANE 
for similar products; while the prefix THERMO has a highly suggestive meaning when used 
on such products, the marks suggest the same thing. 252 


THERMORAMA (Applicant) for mixed indoor and outdoor thermostatic controls and associated 
controls systems such as electric, pneumatic, electronic and hydraulic control systems for 
thermostatic space and process controls. 

THERMO (Opposer) for flow control valves for refrigerating units. 


Opposition dismissed. While goods of both parties pertain to broad fields of refrigerating 
and air conditioning, products differ in character and are sold under different marketing con- 
ditions to different classes of purchasers. Differences in marks coupled with different nature 
and use of goods obviates likelihood of confusion. 1011 


303 (Applicant) for fuel oil additives. 
THREE FILM LUBRICATION GRAPH-TEX 303 and design (Previous Registration) for lubricating oils. 


Refusal of registration overruled. In view of differences of products, channels of dis- 
tribution, average purchasers and marks, there is no likelihood of confusion, mistake or 
deception of purchasers. 1360 


THREE MONKS (Applicant) for brandy. 
THE CHRISTIAN BROTHERS (Opposer) for brandy. 


Opposition dismissed. The marks are not confusingly similar. Opposer cannot contest 
applicant’s right to registration on the basis of the name of a religious organization not a 
party to the proceeding. 663 


3-monKs (Applicant) for brandy. 
CHRISTIAN BROTHERS (Opposer) for wine and brandy. 
Opposition dismissed. Marks are not confusingly similar. 1017 


Pictorial representation of three women of different sizes in parallel position, modeling hosiery 
(Applicant) for women’s hosiery. 


Pictorial representation of three dressmaker’s forms in parallel position, bedecked with bows, 
flowers, and ribbons (Opposer) for women’s hosiery. 


Opposition dismissed. The marks are not confusingly similar. 1003 


THRIFTEE (Applicant) for sponge mops and sponge mop refills. 
THRIFT (Registration) for mops. 


Registration of THRIFTEE refused. THRIFTEE so resembles THRIFT, as to be likely, when 
applied to mops, to cause confusion, mistake or to deceive purchasers. 1137 


TODAY's LIvinG (Applicant) for publication. 
TODAY’S LIVING (Opposer) for title of column in newspaper. 
Opposition sustained. The marks are confusingly similar. 665 
Considering differences between opposer’s bolts, metal fastening strips, metal clips and 
washers identified by tTop-sipE and applicant's threaded fasteners with metal and neoprene 


washers assembled thereon identified by TOPSEAL, it is believed that no confusion is likely to 
result in view of skill of purchasers involved. 265 


TorR-Tos (Applicant) for cornmeal crackers or wafers. 
TA-TOos (Registrant) for potato chips. 

FRITATOS (Registrant) for potato chips. 

FrITOS (Registrant) for corn chips, canned goods. 


Examiner found Tor-Tos confusingly similar to TA-Tos; registration of TA-Tos having 
since been canceled, appeal is dismissed as to this ground of refusal. No evidence indicating 
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that purchasers would mistakenly assume mark applied for is a member of same “family” 
of Tos marks. Decision refusing registration reversed. 779 


TRICHO-SAN (Applicant) for therapeutic vaginal jelly. 
TRICHOTINE (Opposer) for medicinal powder for vaginal irrigation. 


Opposition sustained. Although TrIcHo in each of the marks is taken from “trichobacteria” 
and is probably so recognized by physicians and pharmacists, it is not likely to have any 
suggestive significance to the ultimate purchasers and under the circumstances there is rea- 
sonable probability of confusion of ultimate purchasers. 1362 


TRI-IND-x (Applicant) for X-ray apparatus. 
IND-x (Opposer) for service of leasing X-ray apparatus to others to be used in the inspection 
of metal structures. 
Opposition sustained. The marks when applied to the goods are likely to cause confusion, 
mistake or deception. 1139 


TUNES-IT (Applicant) for cylinder lubricant. 


TUNE-UP (Prior Registration) for oil for internal combustion engines. 
Registration refused. Marks are confusingly similar. 1138 


TWINKLE CRAFT FASHIONS (Applicant) for children’s dresses, etc. 
(C in “craft” representation of quarter moon with a star above and below) 


BRIGHT AS (star) THE STARS TWINKLE (Registrant) for children’s dresses. 
Registration was refused on the basis of inevitable confusion. 887 


TWO GUN RANDY, RANDY HI-ToP, and RANDY GOOFIES for shoes, sneakers and sandals for men, 
women and children are not likely to be confused with RAND for men’s leather dress shoes. 258 


Trademark consisting of UNION, WORLD WIDE SERVICE and ribbon on globes, is not likely 


to be confused with COLUMBIAN, TANKS FOR THE WORLD and ribbon on globe, both marks being 
used on a variety of steel products. 244 


Registration refused for mark vm and design for skimmed milk in view of opposer’s prior 
use of vim for modified skimmed milk. 232 


VARI-PAC (Applicant) for electric, fluorescent and other lamps, etc. 
variac (Opposer) for transformers. 
Opposition previously sustained. Petition for reconsideration is denied. 778 


VITAMET (Applicant) for scrap metals and alloys used in smelting processes. 
vita (Applicant) for high speed steel. 


Interference dissolved. The products move in different trade channels and to different 
purchasers. There is no likelihood of confusion. Registrations should issue to each party. 667 


vYLon (Applicant) for bath mats. 
VELON (Opposer) for plastic material (sometimes used in bath mats). 

Opposition sustained, vELON has become well and favorably known to the general public 
in connection with opposer’s products and the resemblances between the marks are such that, 
as applied to the goods, confusion, mistake or deception of purchasers will be reasonably likely 
to occur. 1359 

No likelihood of confusion found to exist between WANDER for a drug useful in the treat- 
ment of tuberculosis and WARNER for a line of pharmaceuticals; the former mark is likely 
to be thought of as meaning “rambling” or “roaming”, whereas the latter would be taken 
as a surname. 119 


Applicant’s mark WEAREVER for an all-vinyl floor tile and opposer’s mark FLOR-EVER for 
composition floor coverings have substantially identical connotations, and considering the other 
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features or similarities between them, it is concluded that confusion, mistake or deception of 
customers would be likely to occur. Opposition sustained. 1336 


WESTERN STAR and design for potatoes is confusingly similar to WESTERN sTAR for fresh 
deciduous fruits, since the goods of the parties are normally sold through the same trade 
channels, under similar circumstances, to the same class of purchasers. 340 


WIGGLY WAG (Applicant) for toy dog. 

Opposer had earlier use and applicant had knowledge of such use. Goods similar (both 
MR. WIGGLE! (Opposer) for coil spring toy. 
spring coil toys). Opposition dismissed on basis of highly suggestive nature of wiccLy and 


WIGGLE and differences between total marks. 1005 


Applicant: YARDLOADER for vehicle-mounted material loader; yARDLIFT for powered fork truck. 
Opposer : TRUCLOADER for power truck ; CARLOADER for motor truck; PLANELOADER for fork truck. 


Opposition dismissed. Applicant owned HY-LIFT, SHOVELOADER and TRAVELOADER for sim- 
ilar trucks. Marks were distinguished on basis of suggestiveness and character of marks 
(type designation), purchase of items by specification and care exercised in purchasing. 887 


2.91 Class of Goods 
Confusion is likely to result from use of the mark MONARCH in connection with washing 
machines in view of opposer’s prior use of the same mark on ranges, ovens, hot plates, stoves, 
heaters and refrigerators. 94 


Confusion found to be likely between BONNIE JONNIE for a toilet bowl cleaner and BONNIE 
for laundry bluing, disinfectants, silver dip polish and furniture and floor polish; the products 


are such as might be made by one firm and would be sold through the same retail outlets 


to the same purchasers. 104 


CAMEO ROOM for women’s shoes and slippers is likely to result in confusion with CAMEo for 
hosiery ; the products are such as would be purchased at the same time, at the same place and 
by the same purchaser and while it might not be thought that both emanate from the same 
source, the product relationship is such that some kind of connection might be assumed to 
exist between the producers. 106 


No likelihood of confusion found between KEEN-EDGE, for knife sharpeners and KEENEREDGE, 


'chisels, planes, axes, adzes, mattocks and picks. With the exception of pocket knives, the 
| goods of the registrant were not similar to those of the applicant and were not likely to be 
| confused. Registrant’s use of the mark on knives was discontinued during the war in 1942 
and not resumed until after the applicant commenced use of its mark of knife sharpeners. 
Testimony of opposer’s president that use of the mark on cutlery had been resumed prior 
to that time was disregarded in the absence of corroboration. 109 


FORTUNE for a type used in printing publications is confusingly similar to rorTUNE for 
magazine, in view of the trade practice of naming the type for the publication in connection 
with which it is used. 121 


MORLIFT in particular design for lift trucks is confusingly similar to Mor.iFT in slightly 
different design for overhead track systems, hangers, trolleys and cranes, the class of goods 
being so related that confusion would be inevitable. 122 


No likely confusion could be found between applicant’s caM-Lox, for chart readers, easels, 
washable mats and finger paint practice boards, and opposer’s CAMLOc, for industrial fasteners 
and tools; the goods are sold through different trade channels and to different average 
purchasers. 229 
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Confusion is not likely between DIASEPTIC PROCESS, a collective service mark for cleaning, 
sanitizing and treating diapers, and pIAsEpr, for an antibiotic pharmaceutical preparation. 241 
CHROMCRAFT for metallic name plates is likely to be confused with same mark for furniture 
in view of petitioner also manufacturing chrome display card frames for use in stores. Goods 
of both parties are likely to be sold to same customers through the same or similar channels. 
Doubt should be resolved in favor of petitioner. Petition to cancel granted. 254 


ADMIRAL for textile rugs and carpets is not confusingly similar to identical mark for radios, 
radio and phonograph combinations, air conditioners and television sets. 337 


SWANKApPs for girls’ and boys’ caps is confusingly similar to swANK for belts, suspenders 
and garters, and to SWANKSHIRTs for men’s outer shirts, since while the goods are specifically 
different the prospective purchasers may be the same, and confusion is likely. 343 


SWANKY DEBs for ladies’ and misses’ shoes is not confusingly similar to swANK for belts, 
suspenders and garters, or to SWANKSHIRTS for men’s outer shirts, since the similarity in 
the marks is offset by the substantial difference in appearance and connotation. 344 


Application to register ALMEHIsT for a drug product for the relief of allergic conditions 
was refused by Commissioner of Patents, based on opposition to registrant of ANAHIST used 
for symptomatic relief for colds and allergies. 

Both marks are similar in sound and appearance and confusion of public is likely, although 
at present ANAHIST is sold over-the-counter and ALMEHIST is sold on prescription only, but 
a change in the composition or in prescription standards could free ALMEHIST for over-the- 
counter sales while it would still have the same description. Therefore, Commissioner’s de- 
cision is affirmed. 583 


Opposer, registrant of swIrt for women’s and misses’ textile aprons, appeals from decision 
of Examiner-in-Chief of Patent Office, dismissing opposition to application for registration 
of SWIRLAWAY for fur scarves. 

Since there are specific differences in both marks and goods, it is unlikely that purchasers 
would assume that goods emanate from same source and would be confused by concurrent 
use of both marks. Examiner-in-Chief’s decision affirmed. 586 


PLANTRONS (Applicant) for fertilizer. 
PLANTABBS (Opposer) for fertilizer. 


Opposition dismissed. In view of but one of products resemblance of marks in their use 
of the prefix PLANT is not such as to be likely to cause purchasers’ confusion. 773 


LE GANT MADEMOISELLE with dominant plume and thistle design (Applicant) for gloves. 
MADEMOISELLE (Opposer) for shoes. 


Opposition dismissed. Composite mark for gloves is not likely to be confused with 
opposer’s mark for shoes, in view of differences in marks and goods and significance of 
MADEMOISELLE On women’s apparel. 773 


SUNBEAM LIGHTING COMPANY (Applicant) for nonportable fluorescent lighting shading and 
reflecting fixtures. 
SUNBEAM (Opposer) for electrical appliances. 
Opposition sustained. It is common knowledge that manufacturers of electrical appliances 
also make lighting fixtures. 773 


RAPIDYNE (Applicant) for dynamoelectric generators, exciter machines and electric motors. 
RAPID, RAPID ELECTRIC CO. and design (Opposer) for selenium rectifier power supplies, controls 
and regulators. 
Opposition dismissed. There is no likelihood of confusion in view of the differences in 
the goods and the marks. 774 
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anporA (Applicant) for canned fish, lobster, shad roe and clam chowder. 
aNcORA (Opposer) for canned turtle soup and canned turtle meat. 

Opposition sustained. The products of the parties are likely to originate with a single 
source. The marks of the parties are so nearly alike in appearance and sound as to cause 
confusion of purchasers. 774 


PENGUIN (Applicant) for cookies. 
GIANT PENGUIN and picture (Opposer) for ice cream sandwiches. 


Opposition dismissed. Opposer had earlier use and extensive advertising. Goods are in 
unrelated fields of production and are differently marketed. 776 


camco (Applicant) for printing and paper cutting machinery, etc. 
canco (Opposer) for cans, fiber containers, machines. 


Opposition dismissed. Goods are in different fields of use (food v. printing) and used 
for different purposes. 777 


Record consisting of pleadings, opposer’s registrations and label and applicant’s label, 
opposer’s burden of proving likelihood of confusion does not necessarily require submission 
of evidence other than registration. 

Symbols identified with words will be given same significance in determining likelihood 
of confusion. 

It does not seem unreasonable to assume that goods are likely to be sold in the same 
stores to the same prospective purchasers; if so, there can be no doubt that purchaser con- 
fusion is likely. Though finding of same descriptive properties is no longer required, it is 
pertinent if it aids in determining likelihood of confusion. Assistant Commissioner’s decision 
dismissing the opposition is reversed. 881 


vIFEX (Applicant) for powdered food for strengthening food drink. 
viTEx (Opposer) for vitamin concentrate for fortifying processed foods. 


Opposition dismissed. Reputation of opposer’s mark is limited to industrial field, although 
appearing on packages of milk to customers. Applicant’s product is for the grocery trade. 886 


FAIRY PRINCESS (Applicant) for cosmetics. 
FAIRY PRINCESS (Opposer) for professional cold waving solution. 
Dismissal of opposition sustained on reconsideration. Confusion unlikely. Applicant’s use 


being for consumer cosmetics, while opposer’s long use had been limited to professional hair 
waving solution, not advertised or promoted to general public. 890 


JUBILEE! (Applicant) for asphalt floor tile. 
JUBILEE (Opposer) for cleaning and polishing composition. 
Dismissal of opposition sustained since kitchen wax sold by opposer under mark is adver- 


tised not to be used on floors, making it incumbent upon opposer to establish such association 
by purchasing public of kitchen wax and floors as to be confused as to origin of floor tile. 891 


SPOT-LITE (Junior Party) for rayon and cotton pile metal cloth, and woven fabrics of glass 
and synthetic fibres. 

SPOTLIGHT (Senior Party) for textile fabrics in the piece of cotton, rayon, synthetic fabrics 
and mixtures thereof. 

Interference dissolved, there being no occasion for confusion, since junior party’s mer- 
chandise are fabrics for draperies, curtains, and wall coverings for theaters, night clubs and 
restaurants, senior party’s fabrics being intended exclusively for use in making women’s 
garments. Goods differ in essential characteristics and purposes, and average purchasers are 
not the same. 892 
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IMPERIAL (Applicant) for refrigerators, freezers and combination refrigerator-freezers. 
IMPERIAL (Opposer) for refrigerators. 


Opposition sustained, opposer having priority in use of same mark, applied by applicant 
to refrigerators, to designate one model of its line of FRIGIDAIRE refrigerators. 892 


STIMULAWN (Applicant) for organic compost. 
STIM-U-PLANT (Opposer) for plant food, and related items. 


Opposition sustained. Identical prefix being combined with -LAWN and -PLANT which 
describe object for which products are intended, both marks being used for fertilizers assumed 
to be sold through same channels of trade. 893 


SWEETHEART for paper towels, facial, and toilet tissues, is not confusingly similar to 


SWEETHEART for toilet soap, in view of difference between products and fact that name is an 
ordinary English word. 999 


GM-30 (Applicant) for gelatinized wheat starch. 
cM (Opposer) for autos, engines, parts, household appliances, radios, etc. 


Opposer established long use for wide variety of goods, extensive advertising and wide 
public recognition of abbreviation of corporate name. Applicant’s starch product is raw 
material sold mainly to paper trade as sizing. Use of Gm-30 had continued over ten years 
(Ed. note—apparently without protest). Opposition dismissed—goods involved pertain to 
widely different classes of merchandise, move in different channels of trade, to different 
average purchasers, for wholly unrelated uses. 1004 


supsomatic (Applicant) for pump for returning suds-water to washing machine. 
SUDSOMATIC (Reference) for detergent for household laundering. 

Applicant’s mark is for part of washing machine, featured in advertising as outstanding 
feature of applicant’s KENMORE washing machine. Registration refused on basis that owners 
of KENMORE machines equipped with supsOMATIC pumps would “be certain mistakingly to 
assume that the supsoMaTic detergent . . . originated with applicant.” 1006 


PETER PAN (Applicant) for aprons, rain bonnets, and rain gloves for women and girls. 
PETER PAN (Opposer) for cotton and rayon piece goods. 

Opposition sustained. Opposer’s fabrics are used in women’s apparel, and purchasers 
familiar therewith may suppose applicant’s goods, particularly aprons, have been manufac- 
tured therefrom. 1016 
PETER PAN (Applicant) for aprons, rain bonnets, and rain gloves for women and girls. 

PETER PAN (Opposer) for brassieres. 
Opposition is dismissed, because of dissimilarity of goods. 


TAILOR-TEE (Applicant) for T-shirts and other articles of sportswear for women. 
TAILORED T (Opposer) for T-shirts for men and boys. 

Opposition sustained. While goods are not competitive, they are to some extent sold 
in the same store and frequently purchased by the same persons. 1135 
WINTER CARNIVAL (Applicant) for men’s and boys’ underwear. 

WINTER CARNIVAL (Opposer) for boots for men, women and children. 

Opposition dismissed. Purchasers of boots would not likely attribute applicant’s novelty 
underwear to the same origin even though the marks are the same. 1139 
MICROTROL (Applicant) for electrical gauging and control apparatus for machine tools. 
MERCOID, MERCOID CONTROL, MERCONTROL (Opposer) for pressure, vacuum, thermostatic, and 

temperature circuit—controlling devices and switches. 
MERCOID (Opposer) for limiting, signalling and safety devices, such as light actuated flame 
detectors, timing devices and vacuum actuated controlling and indicating devices. 
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Opposition dismissed. Although both parties sell to industrial users and sometimes adver- 
tise in same trade journals, their products are not identical in nature and operation, apparently 
are non-competitive, and are sold in such circumstances and conditions that purchasers are 
likely to be conscious of manufacturer’s identity; hence differences between marks are sufficient 
to obviate any reasonable likelihood of confusion. 1227 


sEILER’s (Applicant) for service mark for catering food. 
SEILER’S (Registrant) for trademark for smoked fish and smoked and cured meats. 
Registration refused. Persons familiar with applicant’s catering service, and being advised 


that applicant markets food products through retail grocery outlets, are likely to assume that 
products marketed by registrant under identical mark originated with applicant. 1228 


ELEPHANT BRAND (Applicant) for appliances for distributing chemical fertilizers. 

ELEPHANT BRAND and representation of an elephant (Opposer) for chains for general use, 
not including power transmission chains, and tire chains for motor vehicles, and wagon 
and truck hardware. 

Opposition sustained. Considering the arbitrary character of the term ELEPHANT BRAND, 
purchasers are likely to assume that the goods all originate with or are in some way con- 

nected with the same producer. 1229 


CHEMIX GROW-POWER with other wording (Applicant) for certification of fertilizers. 
CHEMEX (Opposer) for filter paper; coffee makers ; glass kitchenware. 

Opposition dismissed. There is no reasonable likelihood of confusion, considering that 
the goods pertain to widely different fields of trade, are used for entirely different purposes, 
and are sold through different channels under different circumstances and conditions ordinarily 
to different types of purchasers. 1233 
score (Applicant) for a dishwashing compound for commercial dishwashing machine operations. 
s’cor (Registration) for toilet soap, liquid cleaning compound, and liquid scrubbing concen- 

trate for general cleaning purposes. 

Refusal of registration affirmed. The products of applicant and registrant are so related 
that they might normally be produced by a single entity. Applicant’s mark so resembles the 
previously registered mark, when applied to the goods, as to make purchaser confusion inevitable. 

1236 

R N CREME (and design) (Applicant) for hand cream. 
AREN (Opposer) for clinical thermometers, surgeons’ gloves, catheters, colon tubes, rectal tubes 
and hot water bottles ; plastic sheeting for hospital beds; medicated body lotion; sanitary belts. 

Opposer’s medicated body lotion and applicant’s hand cream have same general character. 
The marks would be pronounced the same. Purchaser confusion and mistake are bound to 
occur. Opposition is sustained. 1238 
KARBON KING with drawing of head of playing card king (Applicant) for carbon removers, 

cleansing solvents and degreasing and engine sludge solvents (for industrial use). 
WHITE KING with illustration of playing card king (Opposer) for soaps, other detergents, 
household cleansers and water softeners (for household use). 

Decision dismissing opposition affirmed because applicant’s mark when applied to appli- 
cant’s goods is not likely to cause confusion. Arguments predicated on possible change in 
marketing practices are not persuasive when present practices are dictated by nature of goods 
and cannot be changed arbitrarily. 1344 
ALGIMYCIN and design (Applicant) for algaecide for swimming pools, fish aquaria, and also 

fresh water lakes and waters. 
AGRI-MYCIN (Opposer) for antibiotic preparation for agricultural use for controlling plant 
diseases. 

Opposition dismissed. The goods have strictly limited and distinct fields of use, are de- 
signed for different classes of purchasers and move through different trade channels. 1345 
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TIP-TOE MATIC (Applicant) for clothes ironers. 
LEE TIP-TOE-MATIC and TIP-TOE-MATIC (Opposer) for folding chairs and tables. 


Opposition sustained. Since combination sets comprising automatic ironers and opposer’s 
chairs are sold and advertised together and since marks are identical, purchaser confusion 
is likely. 1345 


PHENISTAN (Applicant) for medicinal preparation used for relief of nasal congestion accom- 
panying the common cold, rhinitis, and sinusitis, and used in treatment of spasmodic bronchial 
coughs. 


PHENERGAN (Opposer) for product having antihistaminic properties for use in the treatment 
of human beings and animals, including conditions similar to those listed above. 


Opposition sustained. The resemblances of the marks in sound and appearance are such 
that confusion or mistake would be likely. 1346 


LAND 0’ LAKES (Respondent) for canned vegetables, fruits, spaghetti, etc. 
LAND O'LAKES (Petitioner) for butter, dressed poultry and a variety of dairy products, etc. 


The grounds for cancellation alleged by petitioner were: (1) Invalidity due to use by a 
third party for canned food products whose quality were not controlled by registrant. (2) Loss 
of significance as a trademark identifying registrant as single source. (3) Fraud in obtaining 
registration by omission, in the application, of the fact that a third person rather than the 
applicant was then using the mark. (4) Respondent’s registrations are damaging to petitioner 
since they “restrict petitioner’s enjoyment of and rights in its identical trademark used on 
other food products.” 

Registrant relied on prior use of mark and counterclaimed for cancellation of petitioner’s 
mark. 

Both parties owned, inter alia, registrations issued over thirty years ago. 

The Board held that petitioner’s pleadings did not allege facts on which relief could be 
granted. Petitioner did not allege a superior right to use LAND O’LAKES On canned vegetables 
(indeed respondent’s use was four years earlier). 

Respondent’s counterclaim was also denied since the goods of the parties had been sold, 
for thirty-five years, virtually side by side (and in one instance through the same warehouse) 
without any instance of actual confusion. Officer of respondent had testified that petitioner’s 
activities were outside respondent’s “field and scope.” 1352 


TINY TYKE (Applicant) for infants’ and children’s hosiery. 
TYKES (Opposer) for children’s and infants’ underwear. 

Opposer showed millions of dollars of sales and a quarter of a million dollars expenditure 
in advertising mark in past ten years. Record showed that some of opposer’s competitors sell 
both socks and infants’ wear. 

The Board held that (1) knit hosiery and knit underwear for children are sold to same 
class of purchasers in same stores and under same conditions and that (2) the marks create 
substantially the same commercial impression; therefore there is likelihood of confusion. 1352 


The Board found that shoes and hosiery are commonly purchased in the same stores by 
the same purchasers and held although purchasers may know that shoe manufacturers do 
not make hosiery, they would be likely to assume that shoe manufacturer was having hosiery 
bearing the same mark manufactured for it. Registration denied. 1354 


VISI-O-GRAPH (Applicant) for charts for multiple comparisons. 
VISIRECORD (Opposer) for index cards, desks, file cabinets, forms for filing system. 

Board considered differences in the marks and goods and held purchaser confusion was 
unlikely. Since Hawaii is now a State, Board held use within Hawaii insufficient for issuing 
a Federal registration and instructed Examiner to require a showing of use in interstate or 
foreign commerce prior to issuance of the registration. Opposition dismissed. 1355 





en 
of 


Qt 
QL 


ca 
go 
pri 
fer 


for 
gre 


scr 
to 


Vol. 49 T. M.R. PART II—DIGEST OF CASES 69 


“B” crossed by an arrow with an oval (Applicant) for valves for controlling the flow of 
fluids through conduits, pipes and tubing, and pipe, tube and hose couplings. 


“B” crossed by an arrow (Opposer) for war material and ammunition. 
“B” crossed by an arrow within a heraldic design (Opposer) for metals and metal castings 
and forgings, and for machinery. 


Opposition dismissed. The goods of the parties are quite different and there is nothing 
in the record to show that they are commercially related. 1358 


SHOPOMETER (Applicant) for pocket-size adding machines. 
COMPTOMETER (Opposer) for calculating machines, pegboards, dust covers for calculating ma- 
chines, dictation machines and electric motors. 
Opposition dismissed. Opposer’s mark used on complex calculators for office use is not 
likely to be confused with applicant’s mark used on products which are for the general public 
for simple addition and subtraction calculation. 1358 


VIBRAPAC (Applicant) for power road rollers. 
VIBRAPAC (Opposer) for machines for making concrete blocks. 


Opposition dismissed. Power road rollers are not believed to fall within the area of 
“normal expansion of business” of a manufacturer of concrete block machines. 1361 


“B” within a diamond shaped design (Applicant) for small diameter flexible tubing for ma- 
chinery lubricating systems. 

“B” within a diamond shaped border design (Opposer) for metal pipes and tubes, and metal 
pipes, tubes, casing and couplings therefor. 

Opposition dismissed. Since the products are used for entirely different purposes and are 
sold through different channels of trade under different circumstances to different types of 
purchasers, it is concluded that there is no reasonable likelihood that purchaser confusion 
or mistake would occur. 1361 


EASYTINT (Applicant) for white paint particularly constructed to be mixed with various colors 
as desired. 
EASY (Opposer) for touch-up enamel supplied in self-spraying containers for application to 
domestic laundry and other appliances. 
Opposition dismissed. Considering the nature of and differences in the marks, the differ- 
ences in goods, trade channels and average purchasers, it is concluded that there is no likelihood 
of confusion. 1362 


QUAKER MAID and design (Applicant) for ice cream and syrup, fruit and nut toppings therefor. 


QUAKER MAID and design (Opposer) for table syrup. 

Opposition dismissed. Although marks are the same and opposer’s use antedates appli- 
cant’s use by many years, there is no likelihood of confusion of purchasers since opposer’s 
goods are non-perishable staple grocery products and applicant’s goods are perishable on- 
premise or immediate consumption products and the products of the parties are sold in dif- 
ferent types of retail outlets under different conditions. 1363 


2.92 Dominant Features 


LAZY as applied to shoes is not arbitrary, suggesting comfort, relaxation and suitability 
for informal wear. Such words or syllables are considered weak and will not be given as 
great weight as arbitrary terms in determining likelihood of confusion. 650 

Opposition sustained. Identical prefix being combined with -LAwN and -PLANT which de- 
scribe object for which products are intended, both marks being used for fertilizers assumed 
to be sold through same channels of trade. 893 
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Considering marks in their entirety, identity of first four syllables with difference only 
in ultimate syllables pepIc, merchandise being identical, raises substantial doubt of likelihood 
of confusion, to be resolved against newcomer. Commissioner’s decision dismissing opposition 
is reversed. 880 


TELIX (Applicant) for watches and parts of watches. 
TIMEX (Opposer) for clocks and watches. 

While the marks do not sound or look alike, and TIMEX is suggestive while TELIx is not, 
they are similar in number of letters and syllables, and first and last letters. On identical goods 
differences are not of so clear and positive a nature as to preclude likelihood of confusion. 
Commissioner’s decision dismissing opposition is reversed. 1223 


pv (Applicant) for television receiving sets and parts thereof. 


cv (Opposer) for television receiving sets. 

Purchaser confusion and mistake would be unavoidable in view of the similarity of the 
marks, notwithstanding their similarity to the descriptive name (TV) of the goods. Opposi- 
tion is sustained. 1239 


The Board considered the fact that NATIONAL was commonly used as a trademark for 
many different products, the applicant’s method of using its marks only in its own store, the 
difference in the marks and held NATIONAL so FRESH for fresh and frozen poultry would not 
be confused with prior registration NATIONAL for canned poultry. Registration granted. 1354 


2.10 CorPORATE AND TRADE NAMES Article: 596 


s-K-o (Applicant) Headache etc. remedy. 
S-K-F and sKF (Opposer) House marks for drugs. 


Opposition sustained. Opposer had long use (50 years) of initials of corporate name and 
wide reputation for drugs including analgesics. 886 


CHEMIX GROW-POWER with other wording (Applicant) for certification of fertilizers. 
CHEMIX (as trade name) (Opposer) for sale of goods of a chemical nature. 

Opposition dismissed. The only relevant evidence offered by opposer merely shows that 
corporation is still existing. This is insufficient to establish rights in opposer equal or superior 
to applicant’s rights or to show damage to opposer in any way. 1234 


2.11 DescrieTive TERMS 


Plaintiff's prior use of SEASON-ALL as trademark and as part of corporate name of sub- 
sidiary is superior to rights of its former distributor to use SEASON-ALL as a trademark and as 
part of its corporate name, despite proof of long prior use of trademark by third party. While 
ALL-SEASON would have been descriptive of the aluminum storm window combinations, its 
use in the unusual form of SEASON-ALL is sufficiently arbitrary to be registrable. 78 


MATCHBOX SERIES for toy model vehicles and toy model machines packaged in small boxes 
looking like matchboxes refused as descriptive; opposer and another had previously sold toys 
in boxes simulating matchboxes and had used the term MATCHBOX in connection therewith. The 
mark therefore did not serve to indicate origin. 101 


Application for stim N TRIM for slenderizing and weight reducing services rejected as 
descriptive in the absence of evidence of use showing that the mark identifies the applicant. 111 
Application for sLIDING FISH HOOK for fishhooks with two or more hooks, one being 
adjustably mounted, rejected as descriptive. 112 





Vol. 49 T. M.R. PART II—DIGEST OF CASES 71 


No likelihood of confusion found between JULIETTE for ladies’ electric razors and GILLETTE 
for safety razors; the former mark is a familiar female name and not likely to be mispro- 
nounced. 

Similarity in sound between two marks is of less importance in determining confusion 
where the impression stimulated by the marks are quite different. 113 


Applicant seeks to register FILLER-FLATS for packaging trays used principally for packing 
eggs, and registration is opposed by a manufacturer of fillers and flats and molded pulp trays 
for packing eggs, on the basis that the term is the descriptive name of applicant’s goods. 
While substantial testimony was taken from the trade, the result indicates that both “filler-flats” 
and “egg trays” are the common descriptive terms of the goods. It also appears that applicant 
was owner of a patent covering the design of “filler-flats” and had therefore encouraged the 
public for years to use the term as the name of its molded pulp trays. 123 


CRAN when applied to cranberry products is highly suggestive. 129 


DORWINDO for doors, windows, and jalousies is likely to result in confusion with wIN-Dor 
for casement-window operators, stays and fittings and window and door units. 239 


CONTOUR is apt description for type of splash guard required by state law. 249 


While the general rule is that to be descriptive a mark must connote the goods to which 
it is applied, it is also descriptive and invalid if it describes the characteristics or ingredients 
of the product and therefore plaintiff's mark CAMLOc as applied to fasteners which rotate on a 
camming surface until locked in notches on the camway is merely descriptive. However, 
CAMLOC is not descriptive of hand and machine tools. 306 


A grade mark may achieve the stature of a trademark if, as a result of promotion and 
purchaser recognition, it comes to distinguish the goods of one manufacturer from the similar 
goods of others. Where, however, the applicant is the only one who makes goods of that kind 
and the alleged mark merely consists of the customary symbols identifying the ingredients and 
method of processing, the grade designation cannot achieve the status of a trademark. A 
grade designation which indicates a grade and nothing more is not registrable and the mere 
fact that the applicant denominates it a trademark in its labeling does not make it one. 349 


BEER NUTS not descriptive for shelled salty peanuts despite certain localisms. 660 


DOWNY pDIPE (Applicant) for liquid water sterilizer and softener. 
powNny (Opposer) for soap flakes. 


DOWNY is a suggestive mark for laundry products, not a descriptive mark. Purchasers 
would likely assume that products emanate from a common source. 774 


VINYL-coRK (Applicant) for cork tile. 

Registration refused. Applicant itself uses mark as descriptive name for product; affidavits 
supporting claim of distinctiveness are not persuasive since they are by distributors in close 
business association with applicant and. do not establish that purchasing public recognizes 
term as indicating origin of applicant’s goods. Mark is such an apt name for applicant’s 
patented article that upon expiration of patent others will be entitled so to designate their 
goods. 779 

Expression 65° BELOW ZERO merely descriptive of priming fuel for starting diesel and 
gasoline engines. Opposition by competitor using identical expression descriptively in adver- 
tising competing goods is sustained. 781 

Advertisements by applicant and its competitors show that “poly” in the packaging mate- 
rials field is synonymous with “polyethylene”; PoLy PAPER is an apt descriptive name for 
polyethylene coated paper; registration refused. 784 


Trademark DRAMAMINE for motion sickness remedy is non-descriptive. 832 
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SKY-ROOM unregistrable as service mark to identify air transportation service, since term 
connotes particular type of accommodation, absent any evidence that public considered term 
an identifying mark of applicant. 881 


Registration refused. RADIAL DRAW FORMER for metal forming machines is held descriptive, 
based on applicants’ own use in advertising. 886 


HAIR ARRANGER CREW WAX was held registrable for hair grooming preparation if CREW 
WAX was disclaimed. The Board stated that HAIR ARRANGER had a somewhat nebulous sugges- 
tive connotation but was registrable. 888 


Registration refused. The Board held that socKETLEss as applied to a push-type hose 
fitting having no socket was merely descriptive of the goods. 889 


BIG BURGER unregistrable for double deck hamburger sandwiches, being merely the name 
of the goods. 891 


MINKOLEIN refused registration for mink oil as a base for hand creams, since MINKOLEIN 
is equivalent to “mink oil” and hence descriptive of the goods. It cannot by mere origination 
and first use alone acquire a secondary meaning as an indication of origin as applied to 
such goods. 892 


Evidence, including applicant’s consumer reaction test, shows that ONE STROKE is not 
distinctive of applicant’s ceramic colors; it is descriptive. 992 


EXTENDED LIFE held not to “describe the nature, functions, or uses of applicant’s goods” 
and hence is “not merely descriptive.” 1007 


Applicant’s tabulating services being of statistical nature, prosposed mark sTATISTICAL 
TABULATING is an apt descriptive name therefor. 1014 
Application denied to register rhomboidal outline representative of functional shape of 
applicant’s ore concentrating machinery, patents upon which had expired. The design is of 
functional rather than trademark nature, and others are entitled to use it, especially in view 
of expired patent. 1015 
Application granted for supplemental registration of LEMON sLUsH for a soft drink syrup 
base. While it may be a flavor designation, and probably does not distinguish applicant’s 
product, the name is “capable” of doing so. 1015 


Application granted to register SUGAR LOAF MIX for candy. Accompanying picture of 
product on label constitutes the common descriptive name, and there being no candy generically 
known as “sugar loaf mix,” the mark is an indication of origin. 1015 


METALSEAL for heat-sealable packaging laminates of foil, paper stock and adhesive is 
not descriptive. 1114 


Application to register CITATION woRSTED for men’s suits and coats refused. Mark refers 
to a fabric and merely identifies the fabric from which the garments are made. 1135 


FRUIT-FRESH for an ascorbic acid preparation for use in preserving color and flavor, but 
which does not inhibit decay, is not merely descriptive of applicant’s product. 1136 


GLASS SNIFTER is descriptive of applicant’s drinking glasses and glass cups. 1221 
The Board refused registration on the Supplemental Register of wipersEAL for packing 
rings for fluid power cylinders on the basis that such rings “wipe” and “seal” and wWIPERSEAL 
is therefore merely apt descriptive name of goods. 1225 
Registration of CARBNPAD for carbon paper (actually in pad form) was refused on the 
basis that the word presented for registration is “merely the descriptive name for applicant's 
product.” 1225 


CROSS-RIB-RUNNER (Applicant) for runners, mats and rugs made of rubber, synthetic rubber, 
or the like. 
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Registration refused, as mark is merely descriptive of runners having heavy V-shaped 
ribs extending across entire width, and there is no evidence of secondary meaning. 1226 


saAFE (Applicant) for drain cleaner. 
Registration refused, as “safe” is word commonly used descriptively in connection with 
such goods, is directed to the product rather than the producer, and is not a trademark. 1226 


PLATINUM (Applicant) for gasoline. 
Registration refused, as word is merely descriptive of gasoline made by a reforming 
process using a platinum catalyst, and would be misdescriptive of gasoline produced otherwise. 


1230 


CARILLONIC BELLS (Applicant) for mechanically grooved phonograph records and flexible rolls 
perforated for operating electrically operated chimes or bell instruments for producing music. 
LIBERTY CARILLON, INC. (Opposer) for electric carillons. 


CARILLONIC BELLS held not descriptive of phonograph records and perforated rolls for 
operating electric carillons. Opposition dismissed. 1239 


GIN RUMI (Applicant) for a blend of gin and rum. 
GIN AND RUM (Opposer) for descriptive term of alcoholic mixture. 


Applicant’s mark is so similar to the generic term for the mixture in appearance and 
significance that confusion in trade is bound to occur. Opposition sustained. 1240 


TELEPHONICS and TELEPHONICS with devices on circular background (Applicant) for electrical 
communication, electrical control equipment, electrosonic and electrical remote control equip- 
ment and apparatus, and lightning arrestors and parts therefor. 


TELEPHONIC as descriptive term (Opposer) for similar equipment and apparatus. 


Opposition dismissed on entry of disclaimer: “Applicant asserts no rights in the word 
‘telephonic’ as used properly to describe telephone and other equipment for conveying sound.” 
Opposer and others may use adjective “telephonic” in ordinary and descriptive sense but 
applicant’s marks are registrable when record shows they do in fact identify and distinguish 
applicant’s goods and nothing in record suggests they have interfered with opposer’s right 
to describe its equipment. 1241 


VOID SCALE & CORROSION held not registrable for chemicals used for elimination of scale and 
corrosion since term merely indicates function of goods. 1327 


TIE FOB for necktie bars, accessories suspended from necktie bars and necktie guards pinned 
through by means of a chain is merely descriptive of applicant’s goods particularly since 
display shows TIE For in the plural form to denote product. 1329 


An application for MAGNETICS plus INC (in small letters) and a background geometric 
design for magnetic shields, bobbin cores, etc., was refused on the basis that the record did 
not show that expression functioned to identify and distinguish applicant’s goods. 1349 


Registration refused where Board found record failed to show sanpy for a mechanical 


hobby horse was used as a brand name or trademark but only showed it used as a name of a 
mechanical hobby horse and not as a mark of origin. 1355 


HOLD LOAD for paper liners for box cars and trucks is suggestive and not merly descriptive 
of applicant’s goods. Registration granted. 1356 


2.12 DISCLAIMERS 


Since the mark MOTHER’s BEST is a unitary term which, as a unit had acquired a secondary 
meaning, the word BEsT should not have been disclaimed. 95 


While applicant asserts no exclusive rights in sPoRT TOGS, it uses term in trademark sense 
and as dominating portion of composite mark; registration under such circumstances would 
be inconsistent with opposer’s rights. 246 
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TELEPHONICS and TELEPHONICS with devices on circular background (Applicant) for electrical 
communication, electrical control equipment, electrosonic and electrical remote contro] 
equipment and apparatus, and lightning arrestors and parts therefor. 


TELEPHONIC as descriptive term (Opposer) for similar equipment and apparatus. 


Opposition dismissed on entry of disclaimer: “Applicant asserts no rights in the word 
‘telephonic’ as used properly to describe telephone and other equipment for conveying sound.” 
Opposer and others may use adjective “telephonic” in ordinary and descriptive sense but 
applicant’s marks are registrable when record shows they do in fact identify and distinguish 
applicant’s goods and nothing in record suggests they have interfered with opposer’s right to 
describe its equipment. 1241 


2.13 EvIDENCE 


Publication of camMco for machinery for printing, paper folding, baling, and paper wrap- 
per equipment, is permitted over opposition of cLamco for packaging equipment, fixtures 
and supplies, since opposer evidence fails to show relationship between applicant’s goods and 
its own product, or any common trade channels which would indicate possibility of confusion. 

339 
VINYL-corK (Applicant) for cork tile. 


Registration refused. Applicant itself uses mark as descriptive name for product; affidavits 
supporting claim of distinctiveness are not persuasive since they are by distributors in close 
business association with applicant and do not establish that purchasing public recognizes term 
as indicating origin of applicant’s goods. Mark is such an apt name for applicant’s patented 
article that upon expiration of patent others will be entitled to so designate their goods. 779 


Design consisting of background material for paint can label on which applicant’s word 
trademark VARI-KROM appears refused registration as mere ornamentation not functioning as 
a trademark. Statements by dealers fail to establish that they rely on the alleged mark as 
indication of origin; such statements are insufficient to show that ultimate purchasers rely 
on alleged mark as a source designation. 779 


PAPA DAvip’s (Applicant) for corned beef. 
DAVID BERG (Opposer) for corned beef. 


Letters from distributors to opposer asserting confusion among customers, which were 
solicited by opposer, are mere hearsay and have no probative value. 782 


Applicant seeks to register WIZARD WITH woop for resin adhesives, glues, cements, paints, 
lacquers and sealers and is opposed by registrant of wizarp for many products including paints. 
Opposer adopted mark wizaArp in 1920 and has extended use of mark to wide variety of 
products, which, from 1952, included paints. Applicant, in advertising its FIRZITE and WELDWOOD 
products since 1950, has featured a drawing of a wizard pointing to phrases of BE A WIZARD 
WITH woop and variations thereof. However, the specimens filed with the applications show 
FIRZITE and WELDWOop as the trademarks. Applicant limited to filing date (August 31, 1953) 
as date of first use. Evidence raises question as to whether wiIzARD WITH woop has been used 
as a trademark, but even trademark use would be inconsistent with opposer’s prior rights. 
Opposition sustained. 882 


Evidence of prominent featuring of symbol on packaging, in displays, on stationery, in- 
voices, and other printed material and in advertising, established that it had been used as a 
trademark distinguishing applicant’s product. 1010 


Supermarket official’s statement that the configuration is a recognized trademark fails to 
establish that the ultimate purchaser recognizes the configuration as indicative of origin. 1010 


Purchasers would be aware of trademark on shipping labels which show size designation 
and trademark on same line. 1114 


OHIO RIVER LAY MARK vi (Applicant) for ropes and twines. 
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Registration refused. A type designation may be so advertised and promoted as to identify 
goods of a single producer, but nothing in record indicates that this term is anything more 
than a type designation used and recognized only as such. Reference to it as a trademark in 
the labeling does not make it so, and labels not shown to have been used before the application 
was filed cannot be considered. 1230 


Three chevron designs, each in a different color scheme (Applicant) for pickles and pickle 
relishes. 

Registration refused. In specimens filed with the application the trademark DAILEY’s is 
prominently displayed on the chevrons, and the design and word mark so blend together as 
to create a single commercial impression. Record does not show that background alone is 
recognized as indicative of origin. Label showing design without word cannot be considered 
because it was used before applications were filed. 1232 


Registration refused on the record; however applicant was allowed 30 days from date 
of decision to present evidence, in accordance with Rule 2.41, that surname sPEER functioned 
as applicant’s trademark. Applicant failed to present with its application evidence of extent 
of use and advertising, with typical advertisements to show that the name speer for filler strip 
used in railroad crossings in fact was a trademark indicating origin, and not merely a surname. 


1353 
2.14 GENERIC TERMS 


Applicant applied for registration of NATIONAL for garden books. Specimen (title page 
of book) showed: NATIONAL GARDEN BOOK. 

Board stated, quoting case that “The question of registrability of a trademark for a book 
is governed by principles applying to any other article of merchandise; and, in conformity 
therewith, it has long been settled that a mere title of a book, however arbitrary it may be, 
cannot qualify as a trademark, since it necessarily constitutes the completely descriptive name 
of that particular commodity.” Applicant argued that GARDEN BOOK was name of commodity, 
like canned peas or soup and that NATIONAL indicated origin. Board held that whole expres- 
sion was title of book and hence unregistrable. The Board stated that NATIONAL might function 
as trademark if applicant used it on a plurality of books (NATIONAL COOK BOOK, NATIONAL 
FLOWER ARRANGING BOOK, etc.). 1008 

CUSHIONED OPEN-BOTTOM does nothing more than describe desirable physical character- 
istics of applicant’s cardboard trays, for information of public; therefore, term is refused 
Supplemental Registration since it is incapable of distinguishing applicant’s trays from com- 
petitive product having like construction. 1009 


Application for registration of MANCINI MELENZATA for marinated eggplant. The Examiner 
required removal of MELENZATA from the drawing on the basis that the public would regard it 
as the name of the goods; therefore it was not part of the mark. 

Applicant contended that the Italian word for eggplant is MELANZANA and that MELENZATA 
is a coined word. 

The Board upheld the refusal to register on the basis that the two letter change was 
without consumer significance. 1225 


STRAIN-TEMPERED (Applicant) for cold-worked steel. 
STRAIN TEMPERED (Opposer) for generic term for steel products. 

Opposer took position that STRAIN-TEMPERED describes steel treated to remove strains from 
prior hardening and is synonymous with “strain-drawn,” “strain-relieved,” “stress-relieved,” 
and like terms. Technical literature had references to “tempering to relieve strain.” Opposer’s 
1947 manual referred to “strain-tempering,” and orders to opposer referred to “strain tempered 
at 500° F.,” “strain-tempered steel” etc. Orders to applicant showed synonymous use of “Strain 
Tempered” (spelled with and without initial capitals), “Strain annealed,” “Stress relieved,” etc. 

The Assistant Commissioner refused registration on the basis that STRAIN TEMPERED was 
a well understood word commonly used by opposer and others in steel industry and registration 
would be inconsistent with right of opposer and others to continue to use this mark. 1240 
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An application for registration of cCIRCULOTION MASK for liquid cosmetic facial masks was 
refused. The Board noted that (1) “circulation masks” have long been sold to trade (2) 
specimens showed CIRCULOTION MASK as only name for contents of box and (3) customers 
would be unlikely to note substitution of an “o” for an “a.” Held: cIRCULOTION MASK fails to 
function as mark indicating origin in applicant. 1346 


2.15 GEOGRAPHIC TERMS 
If pUTCH BOY is used on bulbs imported from Holland it is primarily geographically 
descriptive, and then if bulbs are not from Holland putcH Boy is deceptive. Application should 
be reexamined on this issue. 874 


PEBBLE BEACH (Applicant) for textile fabrics. 
PALM BEACH (Opposer) for piece goods. 

The Board found the marks did not look alike or sound alike except that both contain 
the word sBEacu. The record did not indicate that the word BEACH suggested opposer or its 
goods. Since both marks were geographical names, the Board felt this made the terms more 
likely to be distinguished. Opposer’s contention that both marks would be shortened or abbre- 
viated by purchasers to “P.B.” was held unlikely. Opposition dismissed. 1354 


2.16 Grape MARKS 

A grade mark may achieve the stature of a trademark if, as a result of promotion and 
purchaser recognition, it comes to distinguish the goods of one manufacturer from the similar 
goods of others. Where, however, the applicant is the only one who makes goods of that kind 
and the alleged mark merely consists of the customary symbols identifying the ingredients 
and method of processing, the grade designation cannot achieve the status of a trademark. A 
grade designation which indicates a grade and nothing more is not registrable and the mere 
fact that the applicant denominates it a trademark in its labeling does not make it one. 349 


MARK II and similar terms are in common use as model or type designations for naviga- 
tional devices and the like. Opposition by competitor using identical expression sustained and 
registration of WEEMS AIRCRAFT PLOTTER, MARK II is refused. 782 


Color red applied to latex strip on pants guard does not function as trademark; applicant 
uses red strip to denote its standard grade of pants guards and to differentiate them from its 
premium grade, which has a blue strip. Registration refused. 785 


OHIO RIVER LAY MARK VI (Applicant) for ropes and twines. 

Registration refused. A type designation may be so advertised and promoted as to identify 
goods of a single producer, but nothing in record indicates that this term is anything more 
than a type designation used and recognized only as such. Reference to it as a trademark 
in the labeling does not make it so, and labels not shown to have been used before the appli- 
cation was filed cannot be considered. 1230 


BLUE LUSTRE (Applicant) for hybrid petunia seeds. 
Registration refused, as this is a varietal name available to all who grow the variety and 
sell the seeds therefrom. 1234 


2.18 LiIcENSES Article: 609 

An applicant who does not use the mark and is not engaged in trade or in developing or 

promoting trade is not entitled to register that mark. 768 
LIKELIHOOD OF CONFUSION See 2.9 CONFUSING SIMILARITY 


2.19 MISREPRESENTATION 


Record shows F.T.C. cease and desist orders directed to applicant’s principal and also 
charges by Better Business Bureau regarding false representations and poor quality but since 
acts antedate applicant’s first use of DUTCH Boy and do not involve mark applicant is not 
estopped from asserting registrable rights. 874 
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2.20 NAmMES—ExXPIRED PATENTS 


Applicant having encouraged the public to use the term as the name of the product under 
its patent may not now attempt to extend the life of the patent by claiming exclusive right 
to the term. 123 


Where a mark has been used for a long period to describe a particular patented article 
and, as a result, has become a generic designation, it passes into the public domain upon the 
expiration of the patent. 555 


Mark viINyL-corK for cork tile is such an apt name for applicant's patented article that upon 
expiration of patent others will be entitled so to designate their goods. 77S 


Continuous spiral marking formed in relief on surface of rod (Applicant) for fiber glass fishing 
rods. 
Registration refused, as the spiral marking is the direct and necessary result of manu- 
facturing the product under a patented process and upon expiration of the patent others will 
be free to make rods of identical appearance. 1231 


2.21 PACKAGES AND CONFIGURATIONS Article: 1158 


Where evidence showed that configuration of key blanks was used by key cutters to identify 
the type of blank to fit a given lock, and that configuration used by applicant, who was also 
a supplemental registrant, had been previously used by competing key blank manufacturers, 
application for registration of silhouette of such configuration was denied, and supplemental 
registration of configuration canceled. 996 


Picture of plastic metal-containing epoxy resin, hardened while pouring it from a container, 
held registrable as being not merely a representation of applicant’s product, but rather the 
effect of its use in combination with a catalyst or hardening agent. 1010 


Configuration of applicant’s molded margarine bar held unregistrable as comprising the 
entire shape of applicant’s product rather than the configuration of a particular part or feature. 
1010 


Applicant sought registration of a bottle of pepper sauce, but a bottle of the product 
cannot be a trademark for the product. Registrability is a legal conclusion to be drawn from 
the facts of each case, and whether the conformation of applicant’s bottle is distinctive of 
applicant’s pepper sauce. It was held not to be distinctive. 1138 


Where claimed “trademark” was indentations made in the crimping process of attaching 
solderless connectors and terminals and the indentations were put on the goods by purchasers 
after delivery and during installation, the shape of the crimped indentations was not a trademark 
and was not registrable. 1321 


“Horizontally spaced pairs of vertical lines of stitches on the outer vertical face of mat- 
tresses” was not registrable on the Supplemental Register since said stitching was not capable 
of distinguishing mattresses. 1323 


2.22 PrersONAL NAMES 
Corporation name not entitled to same equitable considerations as personal name. Even 
honest use of name may be restricted if it causes confusion with prior user whose mark has 
acquired secondary meaning, and same rule applies to use of corporate initials. 465 


Mark consists of name of opposer, who is inventor of goods made by applicant pursuant 
to sub-license under patent; applicant admits it has not obtained opposer’s written consent to 
registration; applicant’s claim of estoppel is irrelevant in view of provisions of Section 2(c). 
Motion for summary judgment granted; opposition sustained. 785 


The name of a living individual is not registrable in absence of such individual’s written 
consent thereto even though the application is based upon a foreign registration. 1335 
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2.23 PROHIBITED MARKS 


MADONNA (Applicant) for Wines. 
Refusal of registration affirmed. MADONNA for wines comprises scandalous matter. 1229 


SENUssI (Applicant) for cigarettes. 


Registration refused, as word is name of a religious sect whose tenets forbid the use of 
cigarettes, and use of mark for cigarettes would therefore be scandalous. 1231 


2.24 RELATED ComMPpANY USE Article: 1270 


Merely licensing a trademark does not create a related company situation and in the 
absence of some right in the mark the licensor is not entitled to a registration of that mark. 768 


2.25 RIGHT TO REGISTER Article: 1270 
Where Patent Office refused registration on ground that applicant had alleged false dates 

of first use and false use of the mark on certain goods, the evidence shows that applicant used 
the mark circus on goods which it secured from others as well as on goods it processed itself, 
and its use of the mark on goods in bona fide sales with intention of continuing the use of the 
mark created trademark rights. 457 


BLUEBIRD (Applicant) for tomato juice (canned). 
BLUEBIRD (Opposer) for potato chips, French dressing, mayonnaise, etc. 

Opposition dismissed. The applicant owned other registrations of the identical mark for 
food products which antedated opposer’s registration. Applicant has superior rights to the 
BLUEBIRD trademark for food products. 661 


Petition for cancellation dismissed. Registrant’s use of mark MILLIONAIRE’S VACATION ON 
A PIGGY BANK BUDGET antedates cancellation of petitioner's use of slogan embodying phrase 
MILLIONAIRE’S VACATION. 664 


CONTURTRIM (United) for moulding strips. 
CONTOUR-ToP (Congoleum) for cabinet tops. 

United, at considerable expense, had completed preparations for distribution of its product 
and within few days of Congoleum’s first date of use commenced marketing on substantial scale. 
Congoleum had two small “merely experimental” sales to same customer. Held that United 
had superior rights and is entitled to registration. 885 


Alleged use by applicant consisting solely of interstate shipment from a subsidiary to the 
applicant does not constitute use in trade from which rights—registrable or otherwise—can be 
acquired. 1012 


Ownership of a mark must be derived from use rather than conception of the idea of the 
mark. Hence an applicant who has never used a mark himself cannot claim ownership by 
virtue of its use by others under his authorization. 1317 


Applicant held entitled to register PH and design for “paper other than board papers” 
since mark is house mark rather than specific product mark and the identification of the goods 
in the application is sufficient. 1325 


2.26 SECONDARY MEANING MARKS 
When highly suggestive mark such as CRAN is used as trademark for cranberry juice, 
strong showing of secondary meaning is necessary before it can be found that use of term as 
part of a trademark for a different product is likely to cause confusion of purchasers. 129 


Evidence did not establish secondary meaning necessary for registration of non-distinctive, 
colored, oval nameplate serving as background for applicant’s word mark. Statement by appli- 
cant’s dealers do not represent reaction of general purchasing public. 989 


Evidence showing use of proposed mark primarily as part of firm name and statements 
that the term identifies the corporation and the services it performs leads to conclusion that 
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the term does not identify applicant’s services but rather the corporation. Registration refused. 
1014 


Evidence of secondary meaning showed that purchasers recognized the bottle with the 
diamond shaped label, and fails to show that the configuration of the bottle apart from the 
label and trademark TABAsco distinguishes applicant’s goods and therefore the refusal to register 
is affirmed. 1138 


Refusal of registration reversed and mark passed to publication on evidence that applicant 
has been using and advertising CERTIFIED as a trademark since 1936, and has sold in excess of 
six million gallons of motor oil so marked, and it does not appear that the term is used by 
others engaged in selling petroleum products. 1229 


TIME/TRADITION/SKILL on rectangular background with devices (Applicant) for beer. 


Registration refused on ground that, although mark appears to be capable of distinguishing, 
record does not show that in fact it does identify applicant’s goods. The beer is sold under 
the trademark BAVARIAN/s. The mark applied for is in the nature of a slogan so displayed that 
it is not apt to make a commercial impression and serve to identify the goods until and unless 
it is so used in advertising and promotional material over a sufficient period of time that it 
associates itself with applicant’s primary mark. 1233 


TELEPHONICS and TELEPHONICS with devices on circular background (Applicant) for electrical 
communication, electrical control equipment, electrosonic and electrical remote control equip- 
ment and apparatus, and lightning arrestors and parts therefor. 

TELEPHONIC as descriptive term (Opposer) for similar equipment and apparatus. 

Opposition dismissed on entry of disclaimer: “Applicant asserts no rights in the word 
‘telephonic’ as used properly to describe telephone and other equipment for conveying sound.” 
Opposer and others may use adjective “telephonic” in ordinary and descriptive sense but appli- 
cant’s marks are registrable when record shows they do in fact identify and distinguish appli- 
cant’s goods and nothing in record suggests they have interfered with opposer’s right to describe 
its equipment. 1241 


2.27 SERVICE MARKS Articles: 721, 807 


Registration refused where record does not show that the mark of the application identifies 
a service performed by or on behalf of the applicant. 661 


ROTARY (Applicant) for oil well logging. 
ROTARY (Opposer) for fraternal organization. 

Oppositon dismissed. Mark is a commonplace word with many meanings and suggestive 
in applicant’s field, because one type of well is drilled by rotary rig. There is no suggestion 
of connection with opposer. 777 


MASTERS OF RE-CARBURETION refused registration as a service mark since it was used only 
to identify persons who received applicant’s training and does not identify any services per- 
formed by applicant. 1116 


SEILER’s (Applicant) for service mark for catering food. 
SEILER’S (Registrant) for trademark for smoked fish and smoked and cured meats. 


Registration refused. Persons familiar with applicant’s catering service, and being advised 
that applicant markets food products through retail grocery outlets, are likely to assume that 
products marketed by registrant under identical mark originated with applicant. 1228 


2.28 SLOGANS 


If a slogan identifies and distinguishes applicant’s goods, it can be registered on the Prin- 
cipal Register. FOR YOUNG WOMEN IN WHITE held registrable for women’s shoes and slippers. 
1119 
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JUST HITS THE spoT within shield design (Applicant) for tea, coffee, canned fruit and vegetables, 
canned tuna fish and salmon. 

Mark should be passed to publication. Nothing in statute prohibits registration of slogan 
on Principal Register if it identifies and distinguishes applicant’s goods. This mark is capable 
of indicating origin; has been used as trademark by applicant for more than 30 years and was 
accepted for registration under 1905 Act; and this record is prima facie sufficient to indicate 
1226 


distinctiveness. 


2.29 StyLte DESIGNATIONS 


Style names or designations are registrable only if they are shown to function as trade- 


marks. 1221 


2.30 SuGGESTIVE MARKS 
No likelihood of confusion exists between FRIG-TROPIC for lubricating oils and greases and 
TROP-ARTIC for motor oils; although the marks suggest similar things, they are so suggestive 
when applied to the goods that the differences in sound and appearance would be sufficient 
to avoid all reasonable probability of confusion especially since one of the marks was used as 


a grade mark. 103 


Opposer, user of unregistered mark INVISIBLE BEAUTY sTRAP for vanishing liquid cream 
appeals from decision of Commissioner of Patents dismissing opposition to application of IN- 
VISIBLE VEIL for pressed face powder. Only the mark applied for may be considered and question 
of associated use with house mark may not be properly considered. 

The word INVISIBLE when used as face powder or vanishing cream is suggestive of desired 
reaction and descriptive if reaction actually occurs. But, since vem and BEAUTY STRAP are not 
similar in sound and meaning, there is no likelihood of confusion and decision of Commissioner 


is affirmed. 581 


Appeal from decision of Commissioner of Patents, dismissing opposition to application for 
registration of GLo-RAy for hairdressing by owner of GLow for shampoo is affirmed. 

The word GLow as associated with hair preparations is suggestive, and since words of that 
nature are given less protection than arbitrary words, registrant cannot expect same protection 
accorded stronger marks. 590 


Where a party uses a weak mark, his competitors may come closer to his mark than would 


be the case with a strong mark. 
Pictorial representation of an animal (seal) whose common name is identical to the name 


of the product with which it is associated renders such mark anything but arbitrary. 644 


DOWNY DIPE (Applicant) for liquid water sterilizer and softener. 


powny (Opposer) for soap flakes. 


Opposition sustained. DOwNy is a suggestive mark for laundry products, not a descriptive 
mark. 774 


WIGGLY WAG (Applicant) for toy dog. 


MR. WIGGLE! (Opposer) for coil spring toy. 

Opposer had earlier use and applicant had knowledge of such use. Goods similar (both 
spring coil toys). Opposition dismissed on basis of highly suggestive nature of wiccLy and 
WIGGLE and differences between total marks. 1005 


BALEMASTER and BALESTER are highly suggestive when applied to balers. 1139 


Since purchasers would regard SHINE as a brand name for applicant’s household cleaner 
and since the registration of SHINE would not be inconsistent with opposer’s rights to use 
the word “shine” in its usual and primary sense in the sale of its shoe polishes, opposer is not 
likely to be damaged by the registration and the opposition is dismissed. 1339 
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HOLD LOAD for paper liners for box cars and trucks is suggestive and not merely descrip- 
tive of applicant’s goods. Registration granted. 1356 


FILTERITE is not merely descriptive of coffee makers. 1360 


2.31 SURNAMES 
Registration refused on the record; however applicant was allowed 30 days from date of 
decision to present evidence, in accordance with Rule 2.41, that surname sPEER functioned as 
applicant’s trademark. Applicant failed to present with its application evidence of extent of 
use and advertising, with typical advertisements to show that the name speeEr for filler strip 
used in railroad crossings in fact was a trademark indicating origin, and not merely a surname. 


1353 


2.32 SYMBOLS 


Registration refused for the placement of a label on trousers. Distinctive location of a label 
cannot be trademark under statutory definition. 107 


The Board found the record showed that the design of rectangles used on applicant’s 
labels was merely a vehicle for displaying applicant’s trademark FLEISCHMANN’S in two sepa- 
rate applications for baking powder and yeast. Registration denied. 1355 


Registration granted for an ornamental or decorative leaf scroll design where evidence 
showed applicant was large manufacturer of trophy awards, had spent large sums on adver- 
tising and had sold substantial trophy figures for a number of years bearing the scroll design. 
Board also considered class of purchasers of applicant’s goods who were retailers as distin- 
guished from the general public and held they would be likely to regard applicant’s leaf scroll 
as an indication of origin of its goods. 1356 


2.33 TITLE Article: 1167 


Owner may assign trademark with business, but this does not terminate its rights under 
contract. Assignor still has right to enforce injunction. 184 


A trademark owned by a partnership does not pass to the survivor by operation of law, 
and an assignment by the surviving partner is ineffective in the absence of proof that he 
succeeded to ownership of the mark and that he had used it thereafter. 345 


Commissioner of Patents directed to rectify the Trademark Register by deleting all ref- 
erence to Attorney General or to Chemical Foundation as the owner of zEIss registration. 


445 


3. REGISTRATION PROCEDURE Article: 1019 


3.1 APPLICATION Article: 1270 


An attempt to state an earlier date of first use than that set forth in the application was 
unsuccessful where it appeared that the applicant's proof in support of such earlier date was 
uncorroborated and not free of improbabilities; a party is not bound by the date set forth in 
his application but the evidence of an earlier date must be clear and convincing and it must 
be free of inconsistencies or improbabilities. 345 


On rehearing and supplemental showing of use of the mark in commerce, the mark DAIRY 
ISLE is passed for publication, but certain goods are deleted in view of failure to show use 
of the mark on those goods. 366 


Applicant was given three opportunities to submit evidence to overcome refusal of Examiner 
of Trademarks, but preferred to rely on argument alone; having so elected and having waited 
almost six months before requesting reopening, petition is dismissed; remedy, if any, is by 


way of filing new application accompanied by evidence of distinctiveness referred to in petition. 
372 
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Since the term “beauty products” has no particular commercial meaning, it should be 
deleted and goods identified as “perfumery, cosmetics and dentifrices.” 1215 


3.2 EXAMINATION 
Applicant filed application to register ELAN for perfumes. In settlement of the opposition 
filed by the owner of ELAN TIBET, applicant agreed to add its registered mark 4711 above the 
word mark. An amendment to this effect was refused by the Examiner as making material 
change in the mark (prohibited by Rule 2.72). Applicant petitioned under Rule 2.146. 
The Assistant Commissioner held that the addition of applicant’s well-known mark was 
not a material change and ordered entry of the amendment. 1241 


3.3. DISCLAIMERS Article: 616 


Application for registration of NEENAH ERASABLE BOND for bond paper refused unless 
ERASABLE BOND is not merely disclaimed but removed from the drawing. 784 


UGANDAGRASS being the common descriptive name of the product and displayed separately 
from w & G rather than integrated therewith, mere disclaimer of UGANDAGRASS is insufficient 
and registration of w & G UGANDAGRASS is refused unless UGANDAGRASS is removed from the 
drawing. 785 


3.4 Ex Parte REJECTION 
Where record indicates use by applicant before application consisted only of interstate 
shipment of dummy control panel to applicant’s own representative for exhibition, no registrable 
right arose. Use did not extend to part of the merchandise specified in the application, and 
only intrastate sales were made of certain other items. Reconsideration of the registration ex 
parte is recommended should applicant finally prevail in opposition proceeding. 1011 


3.6 INTERFERENCE 
The grant of a motion to dismiss an interference between AMDECK for wooden planks used 
for roofing and decking purposes, and AMpDEK for prestressed concrete slabs used as decking 
or flooring in the construction of bridges, was erroneous since the question of whether or not 
a likelihood of confusion existed was not free of doubt. 366 


3.7 OPPOSITION 
3.71 In General 


Ruling by Examiner of Interferences that applicant is not entitled to registration is vacated 
and matter is left for consideration ex parte by Examiner of Trademarks when application 
comes back to his jurisdiction. 132 


It having been admitted by applicant that opposer secures goods from others for resale, 
registration of descriptive wood contour to applicant would be likely to interfere with opposer’s 
freedom to use CONTOUR to describe type of splash guard; opposer would therefore be dam- 
aged by registration. 249 


POSTURE being suggestive as applied to mattresses precludes such protection for opposer’s 
mark as would be available for an arbitrary term. 880 


PARM and PARMO have strong similarity and opposer’s merchandise is a common over-the- 
counter item as is applicant’s, sold in the same kind of stores to the same class of purchasers. 
Concurrent use would be likely to lead to confusion or mistake. The Commissioner’s decision 
dismissing the opposition is accordingly reversed. 984 


STAR and star design (Applicant) for rodenticides and insecticides. 
STAR ROSE DUST and star design (Opposer) for insecticide and fungicide. 


Opposition sustained. Products, though presently distributed through different trade chan- 
nels, are sold for use in or about the house to the same class of ultimate purchasers, and are 
of such character as to be readily supposed to have come from a single source. 1010 
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3.72 Pleading and Practice 


An acknowledgment before a notary public, while not in the usual form of a verification 
statement, is sufficient compliance with the requirements for an opposition pleading. 

An opposition pleading which sufficiently states a claim for relief and gives the applicant 
notice of what it must defend against will not be dismissed because of certain deficiencies; nor 


will the opposition be dismissed because it joins two parties as opposers in a single proceeding. 
127 


Section 3 of Public Law 85-609 provides that Act should not apply to case heard or 
decided by Examiner of Interferences; statute is inapplicable to case where it is apparent 
that decision of Examiner dismissing opposition was final decision appealable under Rule 
2.143, where appeal was duly filed, and case submitted on briefs for determination; appli- 
cant’s petition for review by Trademark Trial and Appeal Board is denied. 139 


Applicant, having failed to offer any evidence in opposition proceeding, is entitled to 
assert use of its mark only since date of filing its application. 246 


Patent Office Rule 2.132(b) is modification of F.R.C.P. Rule 41(b) and is designed to 
expedite final disposition of case wherein party in position of plaintiff, in submitting no evidence 
other than matters of record to Patent Office, fails to present facts which would support 
inference of damage from registration sought; in applying rule, consideration is given to 
character of marks and goods of parties, to undisputed facts appearing from pleadings, and 
to facts of common knowledge; while reasonable doubts created by record are resolved against 
moving party, motion under Rule would be granted should insufficiency of proofs be readily 
apparent. 250 


Applicant moved under Rule 2.132 for dismissal of opposition on ground that opposer 
failed to submit evidence in support of its pleading during time allowed, and that since pleaded 
registration indicates on its face that it issued to an entity other than opposer, it may not 
properly be relied on by opposer in this proceeding; applicant filed copy of deposition of 
opposer’s president, but not a notice of reliance thereon as provided by Rule 2.120(d)2; depo- 
sition does not constitute part of record, and applicant’s motion is granted. 362 


Application to register sANI-Ppoot for germicidal disinfectant is opposed by user of same 
mark for chemical preparation used as disinfectant for swimming pools. Since applicant took 
no testimony nor offered any other evidence, it is restricted to filing date of application as 
its earliest use of mark. 363 


Opposition proceeding on appeal for the second time brought by registrant of JEAN MARIE 
FARINA, used on eau de cologne and soap against applicant for registration of JANMARIE for 
hair tints, rinses, hand lotions, and hair dressing preparations. 

Commissioner’s reversal on ground that opposer had no standing to oppose and ex parte 
ruling that there was no likelihood of confusion, was reversed and remanded for a inter partes 
decision on issue of confusion. Opposer’s contention that this failure to determine the question 
of confusion inter partes on appeal constitutes an affirmance of the Examiner’s ruling of likeli- 
hood of confusion is without merit. 

Inter partes determination on remand that no likelihood of confusion exists between JEAN 
MARIE FARINA and JANMARIE is affirmed. 588 


Summary judgment denied. There are genuine issues of material fact. 661 

Rule 2.131 prevents Tm. Bd. from considering any ex parte ground for refusal prior to 
determination of the inter partes issues. 

Rule 2.130 may only be invoked by the Examiner of Trademarks. 


Cross motions to dismiss and for summary judgment denied where questions of fact are 
involved. 662 


ROYAL CONTOUR TILE and design (Applicant) for wall and floor tile. 
ROYAL KEN FLOR and KEN ROYAL (Opposer) for wall and floor tile. 
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Advertising material incompetent to prove date of first use but sufficient to show that 
goods were offered for sale over a period of time. Although opposition dismissed for failure 
of opposer to prove superior rights, applicant cannot obtain a registration until opposer’s regis- 
tration is canceled. 663 


Default judgment in favor of opposer where no answer filed to notice of opposition. 663 


THREE MONKS (Applicant) for brandy. 
THE CHRISTIAN BROTHERS (Opposer) for brandy. 


Opposition dismissed. The marks are not confusingly similar. Opposer cannot contest 
applicant’s right to registration on the basis of the name of a religious organization not a 
party to the proceeding. 663 


Summary judgment denied. There is a question of fact presented. 664 


Motion denied to strike argument in appellee’s brief as to propriety of consideration by 
court of evidence. 

Decision refused upon motion to strike argument in appellant’s brief based on evidence 
court considered unnecessary to determination of case. 650 


Commissioner is without jurisdiction to entertain purported appeal from Trademark Trial 
and Appeal Board. 772 


Opposer, exclusive distributor for applicant, did not question applicant’s ownership of mark 
(BIOTHERM for soaps) but alleged avertising expenditures by it to build secondary meaning 
for mark and failure of applicant to supply goods. Motion to dismiss granted for failure to set 
forth claim on which relief could be granted. Opposer’s position under distributor contract 
will not be worsened by issuance of registration. 776 


MARK ANGELO (Applicant) for women’s shoes. 
DE ANGELO (Opposer) for women’s shoes. 

Opposition sustained and opposer’s motion for summary judgment granted. Applicant is 
estopped by agreement settling previous litigation binding him to use MARK ANGELO OF SAN 
FRANCISCO and no other name or term incorporating ANGELO. 777 


PINK LADY and picture of woman (Applicant) for wines. 


PINK LADY (Opposer) for citrus fruits and juices. 

Record consisting of pleadings, opposer’s registrations and label and applicant’s label, 
opposer’s burden of proving likelihood of confusion does not necessarily require submission 
of evidence other than registration. 

Symbols identified with words will be given same significance in determining likelihood of 
confusion. 881 

Applicant seeks to register E-z wire for electric plugs and outlets and is opposed by regis- 
trant of sx for electrical equipment and sx wire propucts (Wire Products being disclaimed) 
and applicant moves to dismiss. Since only similarity between the marks is the descriptive 
word “Wire” and marks have completely different connotations, the motion to dismiss is granted. 

882 


Application to register EzoN for modified starch dusting powder for surgical gloves is 
opposed by registrant of ETHICON for modified starch dusting powder for surgical gloves, as 
well as for sutures, surgical gauze and cotton. Applicant moves to dismiss opposition but 
since the marks in issue are both coined words having no descriptive meaning and the goods 
are competitive the question of confusing similarity is one of fact not to be determined sum- 
marily. Motion denied. 882 


Applicant is presumed to have made use of mark as of the filing date of application and 
opposer must show superior right prior to applicant’s filing date, but opposer has failed to 
discharge its burden of proof. 883 
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Petition to cancel sHAMROCK on hosiery granted. Petitioner established earlier use than 
registration and extensive advertising. Respondent took no testimony and was held to its 
filing date. 888 


FISHERMAN’S WHARF (Applicant) for swordfish steaks. 
FLSHERMAN’S WHARF (Opposer) for promoting sea food products by members of trade asso- 
ciation. 
Applicant denied allegations of notice of opposition and opposer filed no proofs. The notice 
of opposition was dismissed. 889 
Presentation in rebuttal period of evidence of opposer’s use refused consideration, since 
it supports opposer’s pleading rather than rebutting applicant’s proofs. 890 


Trademark registration constitutes prima facie evidence of ownership and use of marks 
on the goods set forth in the registration. Absent contradictory evidence, no further proof 
as to such use is necessary. 984 


THERMORAMA (Applicant) for mixed indoor and outdoor thermostatic controls and associated 
control systems such as electric, pneumatic, electronic and hydraulic control systems for ther- 
mostatic space and process controls. 

THERMO (Opposer) for flow control valves for refrigerating units. 

Opposition dismissed. While goods of both parties pertain to broad fields of refrigerating 
and air conditioning, products differ in character and are sold under different marketing con- 
ditions to different classes of purchasers. Difference in marks coupled with different nature 
and use of goods obviates likelihood of confusion. 1011 


Applicant’s failure to respond to opposer’s request for admission resulted in papers and 
documents being accepted as genuine, but papers and documents were incompetent to prove 
truth of any statements contained therein. 1219 


Notice of opposition asserting opposer will be damaged if required to discontinue use of 
descriptive terms, but failing to allege products sold in competition with applicant fails, to 
state a claim upon which relief can be granted and should have been dismissed on applicant’s 
motion. 1239 


Opposer’s motion for summary judgment denied. Applicant’s right of registration was not 
challenged in the notice of opposition on the ground of descriptiveness which is the ground 
set forth in the motion, and it does not appear that opposer possesses a proper interest in this 
ex parte matter. 1357 


3.73 Evidence 
Under Lanham Act registration creates strong prima facie evidence of validity, which 
places on one claiming invalidity the burden of proof. 78 


It is common knowledge that non-prescription vitamin preparations are ordinarily pur- 
chased by spoken word; sound of marks is therefore of greater importance than appearance. 90 


SEALDSWEET for candy is not confusingly similar to sEALDSWEET for citrus fruits under 
particular facts of case where it appears that applicant made extensive use of mark for fifteen 
years with no evidence of confusion. 91 


Where only evidence offered by opposer consists of copy of its registration which issued 
on application filed subsequent to applicant’s filing date, opposition is dismissed as proof is 
insufficient to establish opposer’s claim of prior rights. 248 


Application to register MUSTANG for rubber soles for shoes is opposed by registrant of 
identical mark for coated fabric in the nature of leather cloth. Evidence shows continuous 
use by opposer of mark on rubber saturated base materials, similar in appearance to rubber 
and used for heel pads and quarter linings for shoes. Since the goods are so related and sold 
to the same classs of customers confusion is deemed inevitable and opposition is sustained. 257 
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Evidence of third party usage of parry is held irrelevant since there is no contention by 
opposer that it owns or has exclusive use of DAIRY for frozen dessert products; opposer con- 


tends only that applicant’s whole mark so resembles opposer’s whole mark as to cause confusion. 
261 


Report in record of employee of opposer stating that someone had told him he had to be 
careful to distinguish marks is not entitled to weight as evidence of confusion. 

Such confusion as has been created is due to opposer’s activities and dealings with appli- 
cant, and opposer will not be heard to complain about it. 265 


Statements from the trade to the effect that applicant’s mark was used exclusively by it 
and that it identified the applicant’s goods were held to be mere conclusions and entitled to 
little weight. 349 


An association of French perfume and cosmetic manufacturers, formed to prevent the false 
use of French designations, which opposed an application for the mark COMTESSE FLEURY DE 
PARIS for skin cream and hair dressing, was held to have failed to plead ultimate facts which, 
if proved, would entitle it to relief. 353 


Applicant moved under Rule 2.132 for dismissal of opposition on ground that opposer 
failed to submit evidence in support of its pleading during time allowed, and that since pleaded 
registration indicates on its face that it issued to an entity other than opposer, it may not 
properly be relied on by opposer in this proceeding; applicant filed copy of deposition of op- 
poser’s president, but not a notice of reliance thereon as provided by Rule 2.120(d)2; deposition 
does not constitute part of record, and applicant’s motion is granted. 362 


The fact that the staff of a magazine mistakenly printed applicant’s mark as ABc rather 
than as BAC indicated that such mistake by the public would be inevitable. 368 


Applicant was given three opportunities to submit evidence to overcome refusal of Exam- 
iner of Trademarks, but preferred to rely on argument alone; having so elected and having 
waited almost six months before requesting reopening, petition is dismissed; remedy, if any, 
is by way of filing new application accompanied by evidence of distinctiveness referred to in 
petition. 372 


Opposer made substantial investment in promoting equipment prior to applicant, but appli- 
cant was first to make sale; opposition affirmed. 375 


Registration by others of marks having a similar feature on like products is evidence 
tending to show suggestiveness of the features; evidence of third party usage of such a feature 
has an even greater tendency to weaken an opposer’s mark, indicating conditioning of the 
public mind to the common feature and decreasing likelihood of confusion. 

Third party registrations are not evidence of present usage of particular marks. Usage 
must be independently established. Significance of evidence of third party registrations depends 
inter alia upon similarity of such third party marks and products to opposer’s marks and 
products. Third party marks which do not display opposer’s pictorial representation, but use 
equivalent word applied to similar goods are accorded but little weight. 

Absence of publication under Section 12(c) or cancellation under Section 8 of Lanham Act 
does not negate effect of third party registrations in establishing weakness of opposer’s mark. 

Court will not ignore fact that merchandise is offered, not to public at large but to dis- 
criminating purchasers, generally less likely to be confused. 644 


Earlier decisions, so far as they indicate that third party registrations can never be given 
any weight in deciding an issue of confusing similarity are overruled. Frequent use of word 
or syllable in other trademarks as applied to merchandise warrants inference that it is not 
purely arbitrary, and would be understood to identify or describe merchandise rather than 
source. 

Third party registrations are relied upon only as establishing that each registrant applied 
to Patent Office claiming commercial use of marks shown, and that registration was granted. 

Consideration is restricted to goods recited in applicant’s application. Applicant cannot 
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rely on evidence of its use of mark on goods differing from those recited in its application. 
Evidence of motive in selection of trademark may influence ultimate question of likelihood 
of confusion, but is not necessarily controlling if confusion or mistake is unlikely. 

Similarity in corporate names not considered pertinent on issue of confusion, where neither 
party uses corporate name in connection with sale of merchandise to consumer. 650 


Burden of proof is on the opposer and while uncorroborated and undocumented statements 
of opposer may be sufficient to shift the burden of going forward to the applicant, it is not 
necessarily sufficient to discharge the burden of proof. In view of applicant’s testimony and 
lack of rebuttal by the opposer, the opposer’s burden of proof was not discharged. 662 


Advertising material incompetent to prove date of first use but sufficient to show that 
goods were offered for sale over a period of time. Although opposition dismissed for failure 
of opposer to prove superior rights, applicant cannot obtain a registration until opposer’s reg- 
istration is canceled. 663 


BABY POSTURE (Applicant) for mattresses. 
BABY POSTUREPEDIC (Opposer) for mattresses. 


Licensee’s manufacture shown by testimony to be under control and in behalf of licensor 
inures to benefit of licensor despite absence of exact terms of license agreement from record. 


Testimony as to date of first use does not require corroboration in trademark contest; 
recollection of opposer’s and its licensee’s officers and invoices showing use of mark suffice. 


Inclusion of opposer’s house mark on labels bearing its mark in a manner similar to ap- 
pearance of opposer’s house mark on its labels is not germane to question of likelihood of 
confusion between secondary trademarks, since they may be used at any time without the house 
marks. 880 


Opposer’s request to reopen for additional evidence denied since it does not purport to 
be newly discovered. 883 


Commissioner’s statement that opposer’s merchandise is ordinarily sold for industrial use 
is unsupported by evidence of record. The record offers no basis for limiting the presumption 
of use, arising from opposer’s registration, to wholesale or industrial users. 

Absent evidence to the contrary Court holds as a matter of common knowledge that 
opposer’s petrolatum is sold as an over-the-counter item; parties appear to agree that this is 
true of applicant’s merchandise though no evidence thereof is of record. 

Burden is not upon the opposer to show by appropriate evidence that opposer’s and 
applicant’s merchandise are marketed in the same manner; given similarity of the goods, the 
scope of registration and other above noted circumstances made it incumbent upon applicant 
to establish that goods were marketed in different manners. 

That opposer sells petrolatum wholesale as specimens might suggest, cannot be taken as 
showing that it is not also sold retail ; it cannot restrict the prima facie case made out by opposer’s 
registration. 

Earlier decision holding it incumbent upon registrant opposer to submit evidence of 
character and extent of use other than its registration, even in the absence of evidence rebutting 
such use, is at variance with later decisions and will not be followed. 984 


Applicant seeks to register HELITRIM for potentiometers and is opposed by registrant 
of HELIPOT and HELITRIM for identical goods and HELIDUCTOoR for inductors. Evidence shows 
substantial sales by opposer under its HELI marks, but HELITRIM was adopted after date 
alleged by applicant. However, ownership in mark depends upon use, and where evidence 
shows that applicant used mark on product not intended to be covered by registration and use 
in commerce is pro forma to reserve mark for use on potentiometer being developed, subsequent 
use by opposer on goods actually sold in trade creates rights superior to those of applicant. 
Opposition sustained. 1004 
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CARMEL (Applicant-peitioner) for wine. 
CARMELO (Opposer-respondent) for rum. 

Applicant filed petition for cancellation. Opposer pleaded two additional registrations ( (1) 
for canned vegetables, etc. and (2) for condensed milk, tea, etc.). Since (2) had expired prior 
to opposer’s time for taking testimony, Board held it was evidence of “nothing except it had 
issued.” Since opposer was not owner of record of (1), Board held it created no presumption 
in favor of opposer. Opposer took no testimony and was restricted to filing date for earliest use. 
Applicant proved use prior thereto. Board dismissed opposition and canceled opposer’s regis- 
tration. 1007 


DARLING sHOP (Applicant) for women’s and children’s wearing apparel, including hosiery, 
underwear and blouses. 
DARLENE (Opposer) for hosiery; women’s and girls’ panties, slips, sweaters and blouses. 
Opposer, having taken no testimony, is restricted to its earliest filing date of its subsisting 
registrations as its date of first use, in 1948. Opposer cannot rely on expired registration for 
any purpose. Applicant, having shown use since 1936, has superior rights on the record. 
Opposition dismissed. 1231 
Opposer may not for any purpose rely on registration not assigned to it until after opposi- 
tion was filed, but relies on another registration antedating applicant’s application by many 
years. Considering the nature of and the resemblances between the marks, and the common- 
place character of the goods, confusion is likely. Opposition sustained. 1232 


3.73—REGISTRATION PROCEDURE—OPpPOsITION—EVIDENCE 


If opposer’s testimony and exhibits prove facts which, if pleaded, would entitle opposer to 
relief, pleadings will be treated as if conformed to the proofs. 1239 
Findings of fact and conclusions based thereon in prior case in which present applicant was 
not a party does not constitute proof against present applicant. 1328 
Applicant has introduced thirty-eight party registrations comprising “ever” as part of the 
mark, but since all but two of these registrations are for goods distinctively different from 
the goods sold by the parties herein, they are irrelevant to the question of likelihood of confu- 
sion. 1336 
3.74 Defenses 
E-z-GLO (Applicant & Cancellation-Petitioner) for charcoal briquettes. 
EZ-FIRE (Opposer & Registrant) for kindling blocks; charcoal lighter fluid and charcoal 


briquettes. 
E-Z LITE (Opposer & Registrant) for charcoal. 


Where opposer’s predecessor had long abandoned use of Ez-FIRE for kindling blocks prior 
to assignment of registration to opposer, latter acquired no right by the assignment. 1012 


3.8 APPEALS 
3.80 To Commissioner 


Petition to Commissioner denied on basis that Trademark Board refused registration on 
ground not set forth by examiner. Decision was merit question and appeal to CCPA or under 
35 U.S.C. 145 is proper. 776 


3.81 Trademark Board 
ToR-Tos (Applicant) for cornmeal crackers or wafers. 
TA-TOS and FRITATOS (Registrant) for potato chips. 
FRITOS (Registrant) for corn chips, canned goods. 
Examiner found Tor-Tos confusingly similar to TA-Tos; registration of TA-Tos having since 
been canceled, appeal is dismissed as to this ground of refusal. No evidence indicating that 
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purchasers would mistakenly assume mark applied for is a member of same “family” of TOs 
marks. Decision refusing registration reversed. 779 


Trademark Trial and Appeal Board has no jurisdiction to determine question of registra- 
bility which was not before the Examiner of Trademarks. Commissioner of Patents may grant 
such jurisdictions upon petition. 1014 


3.82 Court of Customs and Patent Appeals 
Opposer’s appeal to CCPA is dismissed where applicant elects to have further proceedings 
in accordance with 35 U.S.C. 146 in opposition proceeding to registration of JULIETTE for ladies’ 
electric razors and opposition is based on opposer’s use of GILLETTE and jiLeT for electric 
shavers. Patent Office decision referred to abandonment of opposer’s marks and was therefore 
not an ex parte decision as to which CCPA would retain any part of appeal. 486 


Opposer, registrant of swirL for women’s and misses’ textile aprons, appeals from decision 
of Examiner-in-Chief of Patent Office, dismissing opposition to application for registration of 
SWIRLAWAY for fur scarves. 

Since there are specific differences in both marks and goods, it is unlikely that purchasers 
would assume that goods emanate from same source and would be confused by concurrent use 
of both marks. Examiner-in-Chief’s decision affirmed. 586 


3.83 R.S. 4915 

Cross motions for summary judgment and motions by applicant to dismiss the opposition 
for failure to state facts upon which relief could be granted, and to strike portions of opposition. 
Prior application to register GLASs WAX had been denied on opposition of some opposer as 
descriptive or deceptively misdescriptive under Section 2(e). Question as to whether mark was 
registrable under 2(f) not in issue. Applicant brought R.S. 4915 action in which issue of 
Section 2(f) was dismissed as not in issue in opposition. Applicant thereafter filed under 
Section 2(f{), and opposition is by same opposer who claims that applicant is barred by res 
judicata because issue of Section 2(f) was dismissed by court and applicant failed to appeal. 
However, court held its failure to consider issue was without prejudice and therefore is 
not res judicata. 1123 


On supplemental complaint in action under 35 U.S.C. 145, seeking declaratory judgment 
overruling Commissioner’s decision on petition that he was without authority to extend 60 
day term for filing action, held that the Patent Rule made pursuant to 35 U.S.C. 145, 
authorizing the Commissioner to “appoint” a time for bringing suit, is not a requirement of 
the statutes within the meaning of Rule 183 and the Commissioner may therefore suspend or 
waive the 60 day limitation of Rule 304, under Rule 183. 1223 


3.84 35 U.S.C. 145 
Civil action seeking remedy against Patent Office for its refusal to register is not technical 
appeal from Commissioner’s decision but requires trial de novo. 457 


Action to review decision of Examiner where applicant applied to register grooved or 
striated plywood and subsequently amended application to bring it under Section 2(f) and 
Examiner ruled that the configuration of the plywood was not registrable on Principal or 
Supplemental Register. Evidence shows that the striations are functional in inhibiting cracking 
of plywood and has not acquired a secondary meaning and does not serve to distinguish 
applicant’s goods from those of others. Applicant is attempting to register a patented process 
as a trademark. Complaint dismissed. 461 


4. EFFECT OF REGISTRATION 


4.2 Tue PRINCIPAL REGISTER 


4.21 Notice 
Defense of good faith and lack of knowledge formerly available to one who without 
knowledge of a registration used the mark in a different trading area from that of the registrant, 
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is eliminated by the Lanham Act in providing that a registration is constructive notice of 
registrant’s claim of ownership, and in making the registration certificate evidence of registrant’s 
exclusive right to use the mark in commerce. 631 


Registration carries no statutory presumption of right to use mark on noncompeting goods, 
15 U.S.C. 1057(d) limiting rebuttable presumption of right of use to goods or services specified 
in the certificate; moreover, statute recognizes (15 U.S.C. 1052(d)) lawful concurrent use 
where confusion or mistake, or deceit of purchasers as to origin is not likely to result. 731 


4.23 Incontestability 
In a cancellation proceeding directed at a registration which had become incontestable 
and another registration for the same mark on related goods owned by the same party, a 
motion to dismiss the petition as to the first of these registrations was denied upon the ground 
that it would be pertinent to consideration of the remainder of the proceeding and in order 
to avoid piecemeal termination of the litigation. 235 


4.25 Importations Articles: 674, 707, 1255 


Commissioner of Patents directed to rectify the Trademark Register by deleting all 
reference to Attorney General or to Chemical Foundation as the owner of zEIss registration. 445 


4.3 Prior Acts 


4.31 Act of 1905 


The Board held that merely because something was registered under the 1905 Act, it did 
not necessarily follow that it is registrable on the Principal Register established by the 1946 
Act. 1355 


4.4 REGISTRATION OF ForREIGN NATIONALS 


Refusal of registration affirmed. Even though United States applications were based on 
foreign registrations, refusal to register is proper where mark has no distinctive character. 1221 


5. CANCELLATION PROCEDURE Article: 1019 


5.1 In GENERAL 


If misuse of mark by plaintiff existed in sales at wholesale level to licensees selling at retail, 
cancellation should be limited to use of mark in connection with retail sales to consuming 
public. 631 


Cancellation of plaintiff's registrations under permissive power of 15 U.S.C. 1119 refused, 
despite misstatement in plaintiff’s applications of use on some types of merchandise not sold 
by plaintiff under mark. 731 


Petition by F.T.C. to cancel Fiocco for textile fiber is granted on basis of fraud. Registrant 
knew, but did not reveal to Patent Office that mark was used generally in Italy. 884 


Improper use of a registration may result in its cancellation. 

Although cancellation petitioner previously sought to register the same mark and in a 
prior opposition asserted trademark rights in the same mark, it cannot be charged with bad 
faith in the cancellation proceeding for asserting its use of the word in its ordinary and 
descriptive sense. 1117 


5.2 APPEALS 


5.20 To Commissioner 


CHROMCRAFT for metallic name plates is likely to be confused with same mark for furniture 
in view of petitioner also manufacturing chrome display card frames for use in stores. Goods 
of both parties are likely to be sold to same customers through the same or similar channels. 
Doubt should be resolved in favor of petitioner. Petition to cancel granted. 254 
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TWO GUN RANDY, RANDY HI-TOP, and RANDY GOOFIES for shoes, sneakers and sandals for 
men, women and children are not likely to be confused with raANp for men’s leather dress 
shoes. 258 


5.3 DAMAGES 

Request for rehearing, reconsideration or modification of decision dismissing petition for 
cancellation denied. Section 2 of the statute sets forth grounds for ex parte refusal of registra- 
tion, and such grounds may be invoked by an opposer or petitioner as general grounds to show 
damage; but Section 2(d) is not applicable to a cancellation proceeding, and damage from 
registration cannot be inferred when respondent’s rights in mark are at least equal to peti- 
tioner’s rights. 

Advertising agency’s letter expressing opinion that there is no infringement is not 
entitled to any weight. 1242 


Since BLACK PANTHER on an insecticide is confusingly similar to RED PANTHER on insecti- 
cides, damage from concurrent use is to be presumed. 1317 


5.4 DEFENSES 
Res judicata does not apply in a cancellation proceeding where prior opposition proceeding 
did not set forth the same grounds as set forth in cancellation proceeding. 1117 


5.5 EvIpENCE 

No likelihood of confusion found to exist between WANDER for a drug useful in the 
treatment of tuberculosis and WARNER for a line of pharmaceuticals; the former mark is likely 
to be thought of as meaning “rambling” or “roaming,” whereas the latter would be taken as 
a surname. 119 

Application for registration of NORMIN for an anti-depressant is opposed by registrant of 
DORMIN, a medicinal preparation for the relief of insomnia, headaches, and neuralgia. Resem- 
blance of marks, both used on pharmaceuticals and sold in same trade channels is considerable 
and consumer confusion is likely. Therefore, registration should be refused. 

Applicant’s counterclaim to cancel opposer's mark porMIN, holding that it is merely 
descriptive, is dismissed since no evidence in support of counterclaim was offered. 126 


Giving due consideration to nature of marks FOSCOAT and PHOS FILM when applied to 
goods, phosphatizing chemicals, method of selling products to industrial users, instructions 
given in use of products by each party, and awareness of purchasing agents, confusion is 
unlikely. 131 

In the absence of testimony as to its date of first use, registrant in a cancellation proceed- 
ing was limited to its filing date. Registration for FoAM FLEX for men’s and women’s shoes 
and slippers canceled from Supplemental Register in view of petitioner’s prior use of FOAMFLEX 
for women’s shoes. 237 

Action for trademark infringement of four registrations for CcAMLoc for coupling devices, 
fasteners and machine tools and unfair competition based on defendant’s use of KAMLOK for 
similar goods. Defendant claims plaintiff's marks are descriptive of the goods and seeks the 
cancellation thereof. Evidence shows that plaintiff’s goods are sold to the specifications of 
engineering departments of its customers. The evidence also shows the mark CAMLOc to be 
descriptive with respect to three of plaintiff’s registrations and cancellation is granted. The 
CAMLOc mark relating to hand tools held valid but plaintiff's proof of likelihood of confusion 
is insufficient to justify injunctive relief. 306 

Petitioner owns ATLAS and design of figure for plywood panels, dimension veneer, packing 
cases, shipping cases, shooks, knockdown boxes, furniture boxes and butter tubs, and registrant 
owns design resembling aTLAs figure for doors of overhead type; confusion is unlikely. 354 


Small, sporadic and largely personal sales made by petitioners in non-compliance with 
applicable law are insufficient to establish trademark rights in petitioners with which respon- 
dent’s registration is inconsistent. 381 
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“Purported” affidavits which were not sworn to before a notary do not constitute fraud 
upon Patent Office, requiring cancellation of the registration, since Section 2(f) does not 
require affidavits. Affidavit that “no other person * * * has the right to use a trademark * * * 
in such near resemblance thereto as might be calculated to deceive” when affiant knows brewer 
uses Bavarian Style Premium Beer does not constitute fraud, since the use was not in 
plaintiff’s area. 475 


Since the name RIVERBANK became the generic appellation for the sound insulating door, 
defendant is ordered to cancel its registration of the trademark; said registration having been 
obtained without the advice of counsel, but at the suggestion of plaintiff's representative 
during the existence of the license agreement. 839 


Continuous use since 1921 by respondent of its corporate name, STONECUTTER MILLS 
CORPORATION, in connection with its goods is sufficient to defeat proceeding to cancel its 
trademark, STONECUTTER, used since 1944, by petitioner, whose use of trademark STONECUTTER 
dates from 1926. 991 


Cancellation petitioner has burden of establishing use of its mark as a trademark at or 
about the date of filing petition and since at least prior to the filing date of the application 
resulting in the registration sought to be canceled. 

Documentary material noticed by petitioner under Rule 1.282 was incompetent as evidence 
of use by petitioner of FOILRAP or FOIL RAP in trade at any time. 1217 


Request for rehearing, reconsideration or modification of decision dismissing petition for 
cancellation denied. Section 2 of the statute sets forth grounds for ex parte refusal of registra- 
tion, and such grounds may be invoked by an opposer or petitioner as general grounds to show 
damage; but Section 2(d) is not applicable to a cancellation proceeding, and damage from 
registration cannot be inferred when respondent’s rights in mark are at least equal to peti- 
tioner’s rights. 

Advertising agency’s letter expressing opinion that there is no infringement is not entitled 
to any weight. 1242 


Petition for cancellation dismissed. Record failed to establish that at the time of filing 
its application respondent had or should have had knowledge of any use by petitioners of the 
mark CHROME DOME. 1331 


Petitioner’s survey was of no value in determining probability of confusion, mistake or 
deception of purchasers. 1340 


5.6 PLEADING AND PRACTICE 


In a cancellation proceeding directed at a registration which had become incontestable 
and another registration for the same mark on related goods owned by the same party, a 
motion to dismiss the petition as to the first of these registrations was denied upon the ground 
that it would be pertinent to consideration of the remainder of the proceeding and in order 
to avoid piecemeal termination of the litigation. 235 


In the absence of testimony as to its date of first use, registrant in a cancellation proceeding 
was limited to its filing date. 

Registration for FOAM FLEX for men’s and women’s shoes and slippers canceled from 
Supplemental Register in view of petitioner’s prior use of FOAMFLEX for women’s shoes. 237 


Petitioner seeks cancellation of respondent’s mark ARzBERG for dinnerware on ground that 
respondent is merely domestic distributor of German manufacturer, and attached copies of 
orders, invoices and sales brochures as supporting evidence, but “Federal Shop Book Rule” 
provides that copies may be introduced in evidence only if copies were made in regular course 
of business, and petitioner’s affidavit that the attached documents are copies of originals in its 
possession is inadmissible in that regard. Rule 2.162 provides that exhibits attached to plead- 
ings are not considered unless identified and proved as exhibits. Therefore petitioner’s proof 
fails and respondent’s motion for judgment is granted. 487 
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BOSCA (Registrant) for wines. 
GIOVANNI Bosca (Cancellation Petitioner) for wines. 
Petition dismissed. There is failure to state claim upon which relief can be granted. 660 


MRS. WOOD’S ORIGINAL MUSTARD SLAW (Registrant) for mustard flavored slaw. 
MRS. woops (Cancellation-Petitioner) for pickle products. 


Registrant’s date of first use is calculated on its filing date since registrant took no 
testimony and offered no evidence. 664 


Petition for cancellation stated a claim of damage where petitioner pleaded an equal right 
to use the ordinary English words RINSE AWAY in their ordinary meaning and asserted that 
the registration was being used to interfere with that right. 1117 


Request for rehearing, reconsideration or modification of decision dismissing petition for 
cancellation denied. Section 2 of the statute sets forth grounds for ex parte refusal of registra- 
tion, and such grounds may be invoked by an opposer or petitioner as general grounds to 
show damage; but Section 2(d) is not applicable to a cancellation proceeding, and damage 
from registration cannot be inferred when respondent’s rights in mark are at least equal to 
petitioner’s rights. 

Advertising agency’s letter expressing opinion that there is no infringement is not entitled 
to any weight. 1242 


6. COMMON LAW TRADEMARKS Article: 596 


6.1 Nature oF RIGHTS 
Plaintiff does not have exclusive rights in the name RIVERBANK as used on sound insulating 
doors manufactured by defendant under an agreement with plaintiff, since the relevant public 
does not believe plaintiff sponsors the doors or otherwise vouches for the quality of the doors. 
A fanciful name, not inherently descriptive of quality, function, or properties, may become 
generic. 839 


6.3. Scope oF PROTECTION 


BACK CARE does not describe a mattress without more; it is sufficiently technical to con- 
stitute a trademark, and is entitled to protection against unfair competition. 1309 


6.4 CORPORATE AND TRADE NAMES 


ComMMoNn LAw TRADEMARKS—CORPORATE AND TRADE NAMES 

The distinction between a trademark and a trade name is well defined, the former 
identifies a vendible article and the latter relates to a business and its good will. 

The fact that a firm has incorporated under a particular name does not confer immunity 
from action if the name is used to compete unfairly or to depreciate another’s good will and 
business reputation. 45 


6.5 EvImpENCE 


Common LAw TRADEMARKS—EVIDENCE 

Evidence of use of mark by third party in connection with wooden storm windows is 
not clear as to marketing area or trademark use. Proof fails to show registration was improper 
and subject to cancellation. 78 


6.6 LICENSES 


Common LAw TRADEMARKS—LICENSES 

Plaintiff authorized manufacturers of crimped yarn who adhered to its production standards 
to use the mark BAN-LON in connection with such yarn and it further licensed manufacturers 
of finished products made with yarns purchased from such yarn companies to use the mark in 
connection with their products, so long as the products complied with the plaintiff’s specifications. 
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After the extension to the defendant of a license to use the marks on sweaters made of yarn 
from an authorized source, the plaintiff changed the specifications for sweaters. A temporary 
injunction was granted restraining the defendant from continuing to use the mark in connection 
with sweaters which failed to meet the plaintiff’s specifications upon proof that the defendant 
had not complied with the amended standards. 412 


7. REMEDIES 


7.1 INFRINGEMENT 
7.11 Basis of Relief 


7.111 In General 
Right granted to owner of registered trademark is a monopoly and should not be extended 
unless owner is clearly entitled thereto. 
While fraudulent intent is not essential element of infringement of trademark, it is entitled 
to consideration. 815 


Test of infringement assumes there will be an average purchaser buying in the usual 
manner ; test excludes careless and/or indifferent purchaser. 

It is not necessary that plaintiff prove actual confusion, but in absence of such proof 
Court must subject registered trademark and alleged infringing trademark to three tests of 
sound, sight and meaning. 935 


Whether infringement exists is not to be determined solely by side-by-side comparison; 
although it is proper to consider names as a whole, names should not be examined to detect 
minute differences; imitation need only be slight if it attaches to salient feature of plaintiff’s 
mark; court should also consider form, spelling and sound of marks, whether products involved 
are the same or similar, and whether sold to the same customers or under similar conditions. 


1002 
7.112 Colorable Imitations 


Defendant’s use of DUNHILL in its business constituted intentional infringement of plaintiff's 
trademark and trade name DUNHILL and intentional unfair competition with plaintiff; plaintiff 
is entitled to injunction against defendant’s use on all products of DUNHILL either alone or in 
combination; however, owing to plaintiff's long knowledge of and cooperation in defendant’s 
infringements, defendant is allowed restricted use of DUNHILL TAILORS on specified products 
for men. 314 


SPICE LAND is likely to be confused with sPICE ISLANDS, both marks being used on spice 
products; former mark is not merely geographically descriptive. 336 


BONAMINE is likely to be confused with DRAMAMINE, both marks being used on motion 
sickness remedies. Slight differences in sound of similar trademarks will not protect infringer. 
It is not necessary to show actual cases of confusion since test under Trademark Act of 1946 
is likelihood of confusion. Side-by-side comparison is not correct test of confusion. Since it is 
effect upon prospective purchasers that is important, conditions under which they act must be 
considered. 

Differences in color of tablets and shape and size of containers would not be helpful in 
distinguishing products, for it is similarity of sound of marks and methods used for promotion 
and marketing that make for confusion. Reference to decisions of courts as to other trade- 
marks is not of great help in determining likelihood of confusion, and citation of individual 
cases can only indicate general pattern. Often background of adoption of mark is of importance 
on question of intent. 832 


THUNDERBOLT for wine is not likely to be confused with THUNDERBIRD for wine; any sim- 
ilarity of sound and sight that may exist is more than offset by dissimilarity of meaning, manner 
in which wine is sold, and degree of care generally exercised by wine purchasers. 935 


POL-PAK for pickles is likely to be confused with potka for pickles. 1002 
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7.113 Confusing Similarity 


No infringement found between plaintiff's marks j1rFy and KAT-E-KORNER and defendant’s 
marks KWIK-ZIP and DIAGONAL ZIPPER, both used for plastic garment cover bags. 540 


In an action for infringement involving, as plaintiff, a supermarket chain which had pre- 
viously used the mark sTONY BROOK in connection with its butter, milk, and eggs and, as de- 
fendant, a dairy which thereafter commenced use of the same mark for milk, a judgment for 
the defendant was reversed and injunctive relief granted to the plaintiff. While no proof of 
misrepresentation, deception, actual confusion or loss of business was offered, a likelihood of 
confusion was established and that was sufficient to warrant a plaintiff’s judgment. 551 


Plaintiff, the owner of the mark PERNop for an alcoholic liquor with an anise base and a 
yellow color, was granted a temporary injunction restraining the defendant from using the 
mark PEeRNOT for a similar beverage. The court refused, however, to enjoin defendant’s use 
of the color yellow since there was no evidence the plaintiff had any property rights therein. 552 


Determination of confusing similarity depends not only on similarities and dissimilarities 
of marks themselves, but circumstances under which they are used. Decision is likely to depend 
on question of whether ordinary purchasers have been or are likely to be misled. Confusion 
is very unlikely when plaintiff’s product is high priced and sold almost exclusively to industrial 
customers; while defendants’ product is inexpensive and sold over the counter to householders 
for their own use. 1179 


7.114 Descriptive Terms 


Action for trademark infringement of four registrations for cAMLOc for coupling devices, 
fasteners and machine tools and unfair competition based on defendant’s use of KAMLOK for 
similar goods. Defendant claims plaintiff’s marks are descriptive of the goods and seeks the 
cancellation thereof. Evidence shows that plaintiff's goods are sold to the specifications of 
engineering departments of its customers. The evidence also shows the mark CAMLOc to be 
descriptive with respect to three of plaintiff’s registrations and cancellation is granted. The 
CAMLOC mark relating to hand tools held valid but plaintiff’s proof of likelihood of confusion 
is insufficient to justify injunctive relief. 306 


Suit for infringement of registered mark BAVARIAN’s and common law mark BAVARIAN by 
defendant’s use of Busch Bavarian Beer in areas outside of plaintiff’s marketing area. De- 
fendant contends BAVARIAN and BAVARIAN’s are descriptive of a type of beer and that plaintiff 
has acquired no secondary meaning rights therein, and that plaintiff’s registration of BAVARIAN’S 
should be canceled by reason of fraud upon the Patent Office. Plaintiff registered its mark 
under Section 2(f) of the Lanham Act, and while it may be conceded that BAVARIAN or 
BAVARIAN’S is descriptive of a type of beer outside plaintiff’s territory, plaintiff had used the 
mark in its marketing area for more than the five years required by the statute, had advertised 
substantially, and the record fails to show others using the term BAVARIAN or BAVARIAN’S 
within plaintiff’s area. This secondary meaning was supported by survey evidence and testimony 
of purveyors of plaintiff's beer, and hence District Court finding was not clearly erroneous. 475 

sTRUT being a generic term describing product of both parties, no infringement exists in its 
use as part of trademark, the marks as a whole being clearly distinguished in appearance, 
sound and meaning—especially where others use same term in similar combination with cor- 
porate or other descriptive term for products serving same function. 879 

Common prefix FLEX is descriptive and not subject to exclusive appropriation as part of 
trademark for similar but non-competitive plastic tile products. FLEXTONE is not confusingly 
similar to FLEXACHROME. 

TILE is a descriptive common prefix not subject to appropriation as part of trademark for 
similar but non-competitive asphalt tile products. TILE-TONE is not confusingly similar to 
TILE-TEX. 1179 

A generic name, or a name merely descriptive of an article of trade, cannot ordinarily be 
employed as a trademark. 1283 
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Use of descriptive words, not for a long period and not substantially exclusively, will not 
be protected by injunctive relief. 1313 


7.115 Similarity of Goods 


While plaintiff had not entered record business at time of suit, it is settled that identity 
of product is not essential where public may be deceived that defendant’s products are asso- 
ciated with plaintiff’s business. 433 


Fact that goods are household articles or fact that articles and substances are used in 
the “floor maintenance field” does not mean that they have same descriptive properties. 815 


Common prefix FLEX is descriptive and not subject to exclusive appropriation as part of 
trademark for similar but non-competitive plastic tile products. FLEXTONE is not confusingly 
similar to FLEXACHROME. 

TILE is a descriptive common prefix not subject to appropriation as part of trademark for 
similar but non-competive asphalt tile products. TILE-TONE is not confusingly similar to TILE-TEX. 


1179 
7.12 Scope of Relief 
7.121 In General 


Plaintiff's interest in expansion—absent necessity to present business of preserving his 
identity in the disputed market—does not afford basis for relief. 


First user’s interest in protection to reputation is more substantial than right to preempt, 
but may be measured to some degree by subsequent user’s past and probable future practices. 
15 U.S.C. 1114 should not be interpreted to give first user unjustified power to preempt new 
markets. 

Second Circuit accords little weight to dilution as basis for relief, the plaintiff having 
the burden at least of proving likelihood of confusion. 

Defendant’s initial use of mark on women’s sportswear having begun eight years prior 
to plaintiff’s notice to desist and seven years before plaintiff's registration, and having been 
followed by continuous and expanding use, without any substantial evidence of actual con- 
fusion with plaintiff's marks for shoes, there being but 1% overlap in sales outlets handling 
plaintiff’s and defendant’s products and plaintiff's mark having acquired no secondary meaning, 
plaintiff is not entitled to prevail. 731 


Defendant commenced sale and obtained registration in 1934. Plaintiff filed a cancellation 
proceeding but withdrew it after sending an infringement notice in 1938. Plaintiff ascertained 
that a third company obtained label approval including the mark but failed to take any action. 
The defendant then instituted a cancellation proceeding and this infringement action was begun 
in 1951. Degree of deceptive similarity varies, and is less likely where marks are not identical, 
and employed on products of differing commercial properties or employed on products marketed 
for dissimilar consumer appeal. Where marks are not identical, are used on whiskey of dif- 
ferent price category and different type and plaintiff might have obtained determination 22 
years earlier, plaintiff is denied plenary relief despite the fact continuous litigation was main- 
tained in the Patent Office. Defendant may display the mark solely in conjunction with its 
corporate name. 941 


Since on facts of case it is impossible to determine whether it may reasonably be anticipated 
that plaintiff will expand its business, injunction is limited to states in which plaintiff has 
already established market. 1002 


7.122 Accounting 


Plaintiff is entitled to injunction but not to accounting; it was impossible to prove more 
than a few instances of actual confusion and defendant will suffer substantial loss by injunction 
restraining use of trademark. 832 
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7.124 Damages Article: 787 


7.125 Injunction 

In a trademark infringement action in 1929, plaintiff sought to restrain defendant from 
using SUN-MAID on any products other than raisins or raisin products, as contained in an 
agreement signed in 1915 in settlement of an infringement action brought by plaintiff’s prede- 
cessor, the district court ruled the contract of settlement valid but denied relief on the ground 
of plaintiff’s laches, and ruled there was no likelihood of confusion between SUN-KIsT and 
SUN-MAID. The decision was reversed on appeal, the court holding the contract valid; relief 
not barred by laches and granted an injunction. The defendant now moves to dissolve the 
injunction on the ground that plaintiff has abandoned use of the trademark sUN-KIST and that 
plaintiff’s use of the mark has been monopolistic, and therefore the injunction is inequitable. 

Contract, valid at time of execution, cannot be invalidated by subsequent events. Contract 
not in violation of Sherman Act since contract did not restrict defendant from selling com- 
petitive goods but merely restricted defendant’s freedom to extend use of trademark. 184 


Action for trademark infringement and unfair competition in which plaintiff seeks to 
restrain defendant from using the corporate name STANDARD OIL COMPANY OF NEW ENGLAND, 
INCORPORATED and the trade names STANDARD OIL OF NEW ENGLAND, STANDARD OIL COMPANY OF 
NEW ENGLAND and STANDARD OIL OF NEW HAMPSHIRE. 

Plaintiff moves for summary judgment and defendant denies the jurisdictional amount 
on the basis that it has not commenced business operations, argues that its use of the corporate 
name is proper and approved by the Secretary of State, that the name sTANDARD has fallen into 
the public domain and has become diluted by the use of other sTANDARD OIL companies and 
plaintiff's emphasis on Esso. The evidence as shown by affidavits indicates that plaintiff and 
its predecessors have conducted an extensive business in New Hampshire and New England 
since 1931 under its trade name ESso with very substantial sales under the marks Esso and 
ESSO STANDARD OIL. 

Registration by the Secretary of State does not prove lack of unfair competition and 
defendants’ claim of dilution is without merit since each Standard Oil company has exclusive 
right within its respective territory to the use of its STANDARD OIL trademarks and trade names. 

The claim that rights in sTANDARD oIL have been limited by plaintiff's emphasis of Esso 
is not valid since STANDARD OIL has been used as part of the phrase ESSO STANDARD OIL on 
products and in advertising, and the court concludes that the name STANDARD oIL has acquired 
a secondary meaning indicating plaintiff and that defendants’ use of the term STANDARD OIL 
COMPANY OF NEW ENGLAND would be bound to cause confusion. 

Defendant is guilty of unfair competition and infringement of plaintiff's trademarks and 
the motion for summary judgment is granted, limited to the area in which plaintiff is doing 
business. 219 


Action for trademark infringement of plaintiff’s mark © & J on resuscitators, oxygenators 
and cases by use of the mark E-yJ on wheel chairs. Defendant came to use mark because cus- 
tomers abbreviated prior mark EVEREST & JENNINGS. Plaintiff’s sales are substantial throughout 
the world and goods are substantially higher priced than wheel chairs. Parties operated without 
knowledge of other for some years, but upon protest by plaintiff defendant deleted E-y from 
advertising for a period, but not as a mark on chairs, and this action resulted in a lessening of 
mail confusion. Trial Court held plaintiff owner of a valid trademark which had been in- 
fringed and enjoined all use of the mark E-j and the right to registration of the mark. 465 


Injunctive relief, available under Lanham Act against intrastate use by unauthorized party 
of a registered mark, is within the necessary and proper power of Congress if the intrastate 
act is sufficiently substantial, and adverse to Congress’ paramount policy declared in the Act. 631 


7.126 Territorial Limitations 
Defendant using plaintiff's marks without knowledge of registration in retail sales in 
limited geographical area before plaintiff used the mark in that area is not entitled to exclude 
plaintiff from use of mark in that area, nor to use the mark concurrently once the plaintiff 
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licenses or otherwise exploits the mark in connection with retail sales in that area. Should 
plaintiff expand its retail activities into said area, plaintiff may enjoin defendant’s use of the 
mark upon appropriate application and showing to the District Court. 631 


7.14 Declaratory Judgment 

In an action for a declaratory judgment to declare that plaintiffs had not infringed de- 
fendant’s trademark and that said trademark was invalid and void, defendant brought a motion 
for summary judgment based on the contention that there was no actual controversy. The 
fact showed defendant had opposed in the Patent Office a second application by plaintiff to 
register its trademark vEREL based on defendant’s prior registrations issued under the Act of 
1905 and the Act of 1946, for its trademark vERVEL. 

Defendant also sued plaintiff in the State Court for unfair competition, based on common 
law trademark rights. The Court held that a direct threat to sue was not necessary to the 
finding of an actual controversy and where plaintiff alleged it had spent large sums of money 
advertising its trademark and was continuing to sell products bearing its trademark a real 
and actual controversy existed and the rights of the parties should be determined in a declar- 
atory action to prevent excessive damages from accruing. 

Although diversity jurisdiction was lacking, it was held that the Lanham Act of 1946 
put Federal Trademark Law on a new footing and the well-established rule in patent cases— 
that a declaratory judgment action applied to adjudication of the validity and infringement 
of a patent was within the jurisdiction of Federal Courts, whether brought by patentee or 
alleged infringer—was now extended to trademark cases involving infringement of Federal 
Trademark Registrations. 1299 


7.15 Defenses 

Standard for injunctive relief under Lanham Act against unauthorized concurrent use of 
mark by another is likelihood of public confusion as to origin of the product in connection 
with which marks are used. Relief denied to registrant-plaintiff where no likelihood of public 
confusion arises from concurrent use of the mark in connection with retail sales in separate 
trading areas, and there is no present likelihood that plaintiff will expand retail use of mark 
into defendant’s market area. 

Defense of good faith and lack of knowledge formerly available to one who without knowl- 
edge of a registration used the mark in a different trading area from that of the registrant, 
is eliminated by the Lanham Act in providing that a registration is constructive notice of 
registrant's claim of ownership, and in making the registration certificate evidence of regis- 
trant’s exclusive right to use the mark in commerce. 631 


Under 15 U.S.C. 1115(b) (5), adoption of mark by defendant without knowledge of 
registrant’s prior use, followed by continued use from a date prior to publication of the reg- 
istered mark, is valid defense against incontestable registration and hence against a registra- 
tion still uncontestable ; where such use was nationwide, territorial limitation does not apply. 731 


Laches is no defense where plaintiff protested promptly after learning nature of goods 
on which mark would be used. 832 

Use of trademark DAIRY QUEEN by franchisees and subfranchisees of plaintiffs in connec- 
tion with uniform product of consistent high quality, sold in a uniform manner at retail stores 
of uniform design, following identical sales and operating methods, was not adverse to rights 
of plaintiffs and inured to their benefit. Defendant enjoined from using DAIRY QUEEN as trade- 
mark or part of corporate name. 1198 


7.16 Evidence 
While evidence of misdirected mail may be of dubious evidentiary value in establishing 
confusion, its admissibility is not error. 465 
Testimony by an “expert” regarding survey results is admitted under terms of Ohio 


statute, since section 43 of Federal Rules favoring reception of evidence controls when there 
is doubt. 475 
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Continuous use by plaintiff of trademark at retail level negates abandonment of its federal 
registration rights in the defendant’s trading area despite failure to license the mark in said 
area for 30 odd years. 

That confusion is absent or unlikely is indicated by the fact that plaintiff required 3 years 
to learn of defendant’s retail use of mark, even though plaintiff was engaged in wholesale 
activities in defendant’s trading area; by plaintiff’s inactivity in said area in exploiting the 
mark by advertising directed at retail purchasers or by retail sales through authorized users ; 
and by trend in the decreasing number of licensees authorized to use the mark. 

Failure to license or otherwise exploit mark at retail in the defendant’s trading area for 
some 30 years rebuts likelihood that plaintiff’s wholesale operations in said area will expand 
to the retail level. 631 


Likelihood of confusion is relative concept not determined by mere side by side com- 
parison of the trademarks. The court will take judicial notice of a certain degree of sophis- 
tication of women purchasers. 

In balancing equities, court takes into consideration that mark was adopted by plaintiff for 
shoes to appropriate good will of former user using it on gloves; that it misrepresented mark 
as registered in its advertisements and on handbags for which registration did not exist; and 
that it inexcusably delayed institution of suit, even though delay was not necessarily such as 
to constitute laches. 731 


7.17 Laches 


Defense of laches not proper where there is no change of position in reliance upon acts 
or omissions of plaintiff. 82 


Action for trademark and trade name infringement where defendant moves for dismissal 
of amended complaint on the ground of laches. However, to establish laches sufficient tu 
dismiss it must be shown that laches is inexcusable and prejudicial to defendant in that he has 
relied on plaintiff's inactivity. Record shows here, however, that plaintiff has sued defendant 
in various courts over period of years, and therefore defendant has been fully apprised of 
plaintiff’s claim and plaintiff should be entitled to opportunity to prove it. 428 

Plaintiff is not estopped by reason of laches based upon knowledge by plaintiff’s sales 
representative of defendant’s use of plaintiff's mark, 4 years prior to commencement of suit, 
since it was not shown that plaintiff’s representative had at any time any duty to investigate 
whether unauthorized users were in effect using the mark; such knowledge as plaintiff's 
representative had cannot be imputed to plaintiff, absent any showing that he had at some 
time some duties to perform with respect to the transaction. 631 


7.2 UNFAIR COMPETITION 


7.21 Basis of Relief 
7.211 In General 


The tendency of the law is to widen the ambit of protection to the prior user. The test 
is the likelihood of confusion among actual or prospective customers. The court is concerned 
with the effect of the acts, not the motive behind them, but where the enterprises are so radically 
different or the areas of operation too remote to occasion any probable injury, equitable relief 
would be unwarranted. 45 

The concept of unfair competition is no longer limited to palming off but is applicable to 
the appropriation of that which equitably belongs to another. Secondary meaning is no longer 
necessary as a basis for unfair competition nor is actual confusion required since only a like- 
lihood of confusion need be shown. 53 

One who claims a secondary meaning for a trade name has a substantial burden of proof. 

Unfair competition is a question of fact or of mixed fact and law and each case must 
depend upon its own particular facts and circumstances. Virginia follows the general rule 
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that the test is whether the resemblance between the names is so close that it is likely to 
confuse a prospective buyer using ordinary care. 200 


Plaintiff, owner of trademark sEVEN-UP, sought damages and injunctive relief against pass- 
ing off ; in support of challenged assertion that jurisdictional requirement had been met, plaintiff 
contended that value of its good will constituted measure of amount in controversy; appellate 
court affirms that amount is measured by extent of injury to sales caused or threatened, unless 
action be predicated on a theory of total destruction of good will; court also points to failure 
to meet requirement that infringing use be in interstate commerce. 211 


Action for copyright infringement and unfair competition, based on ownership of copy- 
rights to musical compositions, against defendants reproducing songs on records without pay- 
ment of license fees or authorization. Question of plaintiff's compliance with State law not 
material since question involves federal law. Acts of unfair competition must affect interstate 
commerce, and relief may be granted against misuse, truncation or distortion of literary property 
or the title to the work. However, one who sues for the recovery permitted by copyright law 
is not allowed to recover in another claim for unauthorized use of title. Here action seeks 
injunctive relief and damages for copyright infringement and also punitive damages for unfair 
competition and violation of Lanham Act. Use of title was incidental to song, and though 
facts proving trademark infringement may also prove unfair competition the title cannot be 
dissociated from the song. Action is one of copyright infringement. Absent allegations of 
misrepresentation or deception of the public there can be no recovery for unfair competition. 758 


One entering field of endeavor already occupied by another should, in the selection of a 
trade name or trademark, keep far enough away to avoid all possible confusion. 832 


Since plaintiff failed to establish that the public, upon seeing the name RIVERBANK on sound 
insulating doors, would attribute sponsorship of said doors to plaintiff or that the doors orig- 


inated with plaintiff there can be no likelihood of confusion and plaintiff is entitled to no relief. 
839 


Magazine entitled MODERN CONFESSIONS held likely to mislead purchasers into believing 
defendant associated with plaintiff’s MODERN GROUP magazines, content being similar to plain- 
tiff’s MODERN ROMANCES and “Romances” being synonymous with “Confessions.” 880 


Chapter 140 Illinois Rev. Stat. §22 applies notwithstanding absence of competition between 
parties. 961 


Palming off and customer confusion are the essence of an unfair competition claim. 1179 

The test of unfair competition is not whether there is in fact confusion but whether there 
is ground to believe there is substantial likelihood of confusion. 

There can be unfair competition even though the businesses involved are not directly 
competitive, but there must be an intention to trade on the other’s reputation and good will, 
or that must necessarily be the result. 1303 


It is unfair competition for defendant to copy plaintiff's unregistered trademark and slogan 
and seek to garner the profits from plaintiff's expenditures. 1309 


7.212 Dress of Goods 


In the sale of its antacid PEPSAMAR, defendant’s simulation of the distinctive pink color 
and the labeling features employed by plaintiff in connection with its antacid PEPTO-BISMOL 
constituted unfair competition; the fact that others had used the same color for similar products 
did not detract from the public’s recognition of that color as a distinguishing feature of plaintiff’s 
product. While the color pink is in the public domain, it may not be used as a means of 
persuasion that it represents the product of another. Accordingly, the defendant was enjoined 
from using the pink color unless the product is sold in a colored container which conceals 


the product’s color and defendant was also enjoined from using the pink color in its advertising. 
53 


The sale of an exact copy of a school ring, including use thereon of the school name, 
constituted unfair competition. Without the defendant’s consent the plaintiff had no legal 
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right to copy the university’s name, seal and monogram and proof of secondary meaning 
therefor was not necessary. 61 


In action for breach of contract based on violation of patent infringement settlement in 
which defendant agreed to change the dress and design of certain electrical motor casings 
in accordance with a design attached to the settlement, defendant will not be permitted to 
adopt a design confusingly similar to plaintiff’s casing on the ground that the agreed design 
did not permit complete interchangeability with other motors. 82 


The failure of the plaintiff to offer facts in support of its claim for a secondary meaning 
in the “dip” technique for a fingernail hardener precluded the grant of its motion for a 
temporary injunction in view of the further circumstances that the defendant’s similar product 
was sold under a different name, in a bottle which bore no resemblance to the plaintiff’s and 
at a much lower retail price. The additional claim that the defendant had copied the plaintiff's 
advertising format was also rejected, for the similarity—use of the “before and after” tech- 
nique—was commonly employed to demonstrate product effectiveness. 206 


Mere copying of an unpatented design or the dress of another’s goods does not amount 
to unfair competition; it must also be shown that there is confusion and palming off resulting 
from such similarities and the confusion must be as to source, not simply of the goods. 
Defendant’s copying of plaintiff's plastic garment bag, therefore, was not unfair as there 
was no evidence that purchasers believed it to be the product of the plaintiff or that the copied 
non-functional features identified the plaintiff as the source. Testimony by a retailer that he 
purchased defendant’s bags thinking them to be the products of the plaintiff was apparently 
disregarded in view of his further statement that customers did not associate plastic garment 
bags, per se, with the plaintiff. Moreover, the defendant did not compete unfairly in copying 
plaintiff's packaging, for the defendant prominently displayed its name on the packages. 540 


Temporary injunction granted restraining defendant from simulating plaintiff’s packaging 
for refill mop sponges and from using in connection therewith plaintiff's mark o’cEDAR which 
defendant had featured on its package, in the form THIS REFILL FITS THE O’CEDAR 76. 545 


Plaintiff, the owner of the mark PERNOp for an alcoholic liquor with an anise base and 
a yellow color, was granted a temporary injunction restraining the defendant from using the 
mark PERNOT for a similar beverage. The court refused, however, to enjoin defendant’s use 
of the color yellow since there was no evidence that plaintiff had any propery rights therein. 552 


Action for patent and trademark infringement and unfair competition based on defen- 
dant’s production of a pocketknife confusingly similar in dress, design and name to that of 
plaintiff. Plaintiff moves to supplement or enforce preliminary injunction to include design 
of knife produced subsequent to ruling, but motion is denied since plaintiff has failed to establish 
secondary meaning in design of its knife or “palming off” by defendant, or sufficiently proved 
likelihood of confusion. In order to establish unfair competition, absent “palming off” proof 
must show secondary meaning in non-functional dress of goods, and that customers are 
moved to purchase the product because of its source. 861 


While infringement of copyright existed in pictures of cakes on defendant’s labels, sim- 
ilarity in shape of pans, type of cake, and pictures of cake on cover afford no proof from which 
inference can be drawn that defendant’s labels are likely to cause confusion as to source, 
trademarks being dissimilar and displayed against different colored background on which 
drawings between words bore no resemblance. 878 

Injunction granted against course of conduct deriving economic advantage from plaintiff's 
ingenuity, including copying plaintiff's product, covered by design patent, where likelihood of 
confusion, supported by indication of actual confusion, exists. Establishment of secondary 
meaning unnecessary. 878 

Testimony of confusing similarity in appearance of defendant’s motor casings to plaintiff’s, 
and testimony that defendant’s customers mistakenly returned defendant’s casings to plaintiff 
for repair amounted to substantial evidence rendering District Court’s finding of confusing 
similarity not subject to attack on appeal. 1002 
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7.213 False Advertising 


An action for false advertising predicated upon Section 43(a) does not lie where the 
complaint asserts that the defendant has falsely misrepresented its bar soap by claiming that 
it contains cold cream, when, allegedly, the amount thereof in the soap was too small to be 
efficacious. The plaintiff stated that it expected to develop processes which, for the first time, 
would permit incorporation of efficacious amounts of emollients in milled soap and claimed 
that the commercial value of such processes would be impaired by public dissatisfaction with 
the defendant’s product. The court held that true statements of facts are not rendered false 
because the thing to which they relate may in the future be improved. Moreover, the alleged 
injury to plaintiff was too remote in that it was not in active competition with the defendant 
but simply anticipated future competition through licensees. At most, therefore, the licensees, 
and not the plaintiff, would possess the right to sue. 571 


A retailer’s advertising of a product for sale which it did not have in inventory or which 
it would not sell at the advertised price is an inaccurate and misleading statement regarding 
goods offered for sale and amounts to unfair competition. 628 


“Bait Advertising” should be enjoined. 

It is unfair competition, and not merely “lost leader” selling practices, where a merchant 
actively discourages sales of items which he has previously advertised in laudatory terms in 
order to sell different unadvertised goods. 962 


7.214 False Designation of Origin 


Defendant’s use of JoLLYTops and JOLLYToP in confusing similarity to plaintiff’s unregis- 
tered trademark JOLLIToPs constitutes a false designation of origin and false description and 
representation within the meaning of the statute. 1307 


7.215 False Trade Descriptions 


Action for unfair competition and for relief under Section 43(a) of the Lanham Act 
against the use by defendants of the term NORMINK in connection with synthetic mink garments 
and the terms PLATINUM, THE WARMTH AND BEAUTY OF MINK and phrases which include 
CANADIAN FUR or CANADIAN FUR TRAPPERS. Defendants move to dismiss for failure to state 
a claim upon which relief can be granted, for summary judgment and to strike from the 
complaint allegations referring to “other persons similarly situated” on the ground that the 
action is not a proper class action. Mutation Mink Breeders Association is a trade association 
with a membership of over 5,000 mink breeders. Plaintiffs charge that by the use of the term 
NORMINK and other phrases in connection with defendants’ synthetic garments, members of 
public may purchase such garments believing that they are mink or contain mink and thereby 
divert customers of plaintiffs and destroy plaintiffs’ good will and the good will of others 
similarly situated. Defendants claim that “mink” is a generic term which has not acquired 
any secondary meaning indicating source in plaintiffs and since plaintiffs do not represent all 
mink breeders the action is an improper class action and confusion is unlikely because of the 
price disparity between the garments and because plaintiffs are unable to show “single source” 
damage occurring only to them. 

Essential element of unfair competition requires showing that public associated “infringed 
product” with single source and diversion of plaintiffs’ customers which plaintiffs are unable 
to show here. 222 


7.216 Trade and Commercial Names 


No likelihood of confusion was found to exist between defendant’s use of A & P for a 
trucking business and plaintiff’s use thereof in connection with a grocery business and on its 
fleet of delivery trucks notwithstanding evidence showing that the plaintiff had been con- 
sidered responsible for certain acts of defendant’s drivers. Defendant was, however, enjoined 
from using the letters “a & p” in small-case type, separated from the remainder of its cor- 
porate name and in a different color from that used for the balance of the name. 45 
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The sale of an exact copy of a school ring, including use thereon of the school name, 
constituted unfair competition. Without the defendant’s consent the plaintiff had no legal right 
to copy the university’s name, seal and monogram and proof of secondary meaning therefor 
was not necessary. 61 


No likelihood of confusion was found to exist between plaintiff’s use of GIANT OPEN AIR 
MARKET for a supermarket and defendant’s use of GIANT FOOD and GIANT FOOD SHOPPING CENTER 
for a chain of supermarkets; the full names of the parties are clearly different in the manner 
in which they are used. The instances of confusion shown were due to incidental circum- 
stances, lack of investigation or the failure to exercise reasonable care rather than any mere 
similarity between the names. Confusion is not shown by a mere casual misunderstanding. 200 


Petitioner, Sportwhirl, Inc., moves for order under New York Penal Law section 964 
restraining use of name THE SPORTWHIRL SHOPPE and SPORTWHIRL; petitioner does not state 
that its products are marketed in area or that buyers, who have inquired whether it is con- 
ducting a retail business in competition with its customers, supply outlets in area, or that 
respondent is in competition with petitioner’s customers in area; use in respondent’s business 
of petitioner’s name is not in circumstances sufficient to warrant summary order. 218 


Defendant’s use of DUNHILL in its business constituted intentional infringement of plain- 
tiff’s trademark and trade name DUNHILL and intentional unfair competition with plaintiff ; 
plaintiff is entitled to injunction against defendant’s use on all products of DUNHILL either 
alone or in combination; however, owing to plaintiff's long knowledge of and cooperation 
in defendant’s infringements, defendant is allowed restricted use of DUNHILL TAILORS on specified 
products for men. 314 


One who conducts a particular business may appropriate to its exclusive use as a trade- 
mark or name that which has not been so appropriated by another; however, it cannot exclu- 
sively appropriate designation which relates only to name, quality or description of thing or 
business or place where thing is produced or business carried on. 

CARPET is generic term which may not be appropriated exclusively so that use of term in 
itself would make it unfair competition for competitor in same locality to adopt it as part of 
its trade name. 

Practices between competitive businesses that tend to lead to unfair competition will not 
be permitted ; competitor will not be permitted to use even a generic term in conjunction with 
other terms which serve to confuse identity of its business with that of another. 322 


Right of fraternal order to protection of misappropriation or misrepresentation is well 
recognized. 

Where right to use trade name is abandoned, first to reappropriate name acquires priority. 

MOST WORSHIPFUL PRINCE HALL GRAND LODGE & ACCEPTED MASONS OF KENTUCKY enjoins 
INTERNATIONAL FREE AND ACCEPTED MODERN MASONS from use of Masonic name and ceremonial 
indicia. 328 

Plaintiff sues to enjoin use by defendants of the symbols a & P in connection with their 
trucking business. Plaintiff has widely used the symbol a & P as a trademark on food products 
and as a trade name in its operation of retail stores and supermarkets. While there is no 
competition between the parties, plaintiff does use some 9,000 vehicles serving its chain stores 
bearing the symbol a & Pp and defendants’ trucks operate in plaintiff’s area. Equity will protect 
unfair trade practices whether or not competition exists if the unfair use is apt to tarnish 
plaintiff’s reputation. Contrary to the lower court, evidence of likelihood of confusion is con- 
vincing. The lower court injunction requiring use of the terms TRUCKING CORPORATION in equal 
size and lettering to A & P does not sufficiently eliminate confusion. Evidence shows plaintiff 
has acquired a secondary meaning which defendants were aware of at the time of the appro- 
priation and plaintiff is not barred by delay because plaintiff objected in 1947 and defendant 
continued its practices despite the objection. 480 


Upon the application of the prior user of MASTERS for a discount house the court enjoined 
another from using MASTERS GUILD for an upholstery shop. Although the defendant has been 
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in business only a few months, it advertised that it was established fifty years ago. From 
this and the defendant’s omission of the word GUILD in its advertising, the court found an intent 
on its part to trade upon the plaintiff's reputation. 627 


Law recognizes right of every individual to use his own surname in his own trade so 
long as it does not work either an actual or constructive fraud upon complaining party or 
general public. 

Law of trademarks is but branch of law of unfair competition, purpose of which is to 
prevent one person from passing off his goods or business as that of another; it was orig- 
inally designed to protect owner of mark from diversion of customers who would otherwise 
have bought of him. 

Owner of trademark is not entitled to guarantee against confusion in minds of careless 
or indifferent buyers, and merely occasional cases of confusion by very inattentive purchasers. 

815 

The fact that a commercial name antedated the patent and gave commercial value to the 
article is cogent evidence that the name of the patented article is not generic. However, it is 
otherwise where, as here, the name had no commercial value in the relevant field at the time 
of the invention. 839 


Defendant, a retail establishment adjoining plaintiff's highly advertised store, BARGAIN BARN, 
by displaying at the front and entrance of its store merchandise of the nature featured in 
plaintiff’s advertisements, as well as signs reading “Main Entrance” and others emphasizing 
the word “bargain,” misled public into believing that its store was plaintiff’s, thus unfairly 
diverting customers. 977 


Where defendant voluntarily altered appearance of package, remaining use of common 
phraseology, “Guaranteed Forever Sharp,” “Micro Serrated Edges,” “The Finest Name in 
Cutlery,” on packages for its cutlery is lawful despite plaintiff's use of similar words. How- 
ever, defendant’s use of REGAL as a name for its goods competes unfairly with plaintiff REGENCY 
unless accompanied by defendant’s trade name as the source. 980 


Appellants were attempting to deceive the public and do irreparable damage by adopting 
the trade name DUNKIN DONUTs to compete with DUNKIN’ DONUTS OF AMERICA, INC. 1111 


ALLSTATE used as part of name of defendant automobile club and otherwise in connection 
with its business is unfair competition with plaintiff automobile insurance company, using 
ALLSTATE as part of its name and as a service mark. 1183 


A designation is not a trade name within the meaning of the law of unfair competition 
or confusion of source until, through its association with the goods, services or business of a 
particular concern, it has acquired a special significance as the name thereof; it will then be 
protected by the courts despite its originally descriptive character. 


DARLING as applied to women’s wear is not distinctive and it is not subject to appropriation 
as a technical trademark. Through plaintiff's use of the designation DARLING DRESS SHOP for 
over 25 years in the Washington metropolitan area, the designation has acquired a secondary 
meaning. DARLING Or DARLING SHOP employed by defendant for goods and business has acquired 
secondary meaning in certain areas in Maryland where defendant operates stores, but not in 
the Washington metropolitan area. Defendant’s use of said terms as planned in Prince George’s 
County adjacent Washington would be confusing with plaintiff’s existing use. 1185 


Courts of equity are empowered to restrain use of names, marks, or other devices in various 
protected areas of activity if their use is designed to deceive or will tend to confuse as to the 
origin or character of the organizations or persons making such use. 1203 


Complaint dismissed where there is no showing of such secondary meaning in name 
COVE THEATRE that use of name GLEN COVE THEATRE appropriates benefits of plaintiff’s good will 
or fair reputation. 1209 


Plaintiffs established secondary meaning in the name MAxIm’s for a restaurant and de- 
fendants were enjoined from use of the name. 1212 
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Plaintiff, sales affiliate of Layne & Bowler, Inc. of Memphis, Tennessee, sued defendant, 
a manufacturer’s representative for Layne & Bowler Pump Company of Los Angeles, Cali- 
fornia, to enjoin defendant from using the name LAYNE or LAYNE & BOWLER in connection 
with selling or servicing turbine pumps in plaintiff’s sales territory. The rights of both 
plaintiff and defendant to the use of the name LAYNE originated from the past association of 
two companies which from 1907 had been controlled by one ot the founders of the business, 
Mahlon E. Layne, and subsequently, in 1923, by agreements a voluntary division of territory 
(with doubtful legality) was made when the control of both companies was distributed by 
Mahlon E. Layne. The contract made in 1923 with respect to cross-licensing of patents and 
division of territory was terminated in 1948 and had no valid effect at the time of the present 
action. The Court held that the plaintiff’s sales representative had by its efforts over a period 
of 34 years built a business around the name LAYNE & BOWLER PUMPs in its territory and by 
such use was entitled to protection of its reputation and good will from unfair competition 
in that territory. 1290 


Defendant’s use of HUDSON HANKIES for paper tissues does not constitute unfair compe- 
tition with plaintiff who uses HANDKERCHIEFS BY HUDSON for cloth handkerchiefs and claims 
HUDSON HANDKERCHIEFS as a trade name, since in the circumstances as to nature of goods 
and channels of sale there is no confusion, actual or likely, no tarnishment of plaintiff's 
product and no likelihood of expansion by plaintiff into the paper field within the foreseeable 
future. 1303 


7.218 Trade Secrets 


In suit for unfair competition based on misuse of trade secrets, plaintiff must do more 
than allege generally the misuse of trade secrets and must specify particularly the trade 
secrets misused. Failure to specify when ordered to do so in a pre-trial conference, and after 
numerous extensions of time, is grounds for dismissal of the complaint. 69 


The failure of the plaintiff to offer facts in support or its claim for a secondary meaning 
in the “dip” technique for a fingernail hardener precluded the grant of its motion for a tem- 
porary injunction in view of the further circumstances that the defendant’s similar product was 
sold under a different name, in a bottle which bore no resemblance to the plaintiff's and at 
a much lower retail price. The additional claim that the defendant had copied the plaintiff’s 
advertising format was also rejected, for the similarity—use of the “before and after” tech- 
nique—was commonly employed to demonstrate product effectiveness. 206 


Confidential relationship alone, followed by competition from a former employee, does 
not in and of itself constitute unfair competition; plaintiff must prove there were trade secrets 
that were appropriated. 1283 


7.22 Scope of Relief 


7.221 In General 
One who fraudulently markets his goods or services as those of another, or infringes 
another’s trademark or trade name, is liable for appropriate relief, except to the extent the 
other has, by his own conduct, disabled himself from claiming such relief. 1185 


7.222 Accounting 


An award of damages for lost profits on sales made by defendant to purchasers who 
believed they were dealing with plaintiff was set aside upon the ground that the evidence 
offered to prove such facts was too speculative. So also, an award of damages for dilution 
of plaintiff’s good will was rejected for the reason that the survey of members of the public 
which was introduced by the plaintiff did not establish any loss of good will. Among other 
defects, the survey was performed five years after issuance of the injunction enjoining de- 
fendant’s unfair acts. 438 


Use of MODERN in defendant’s title MODERN CONFESSIONS enjoined. Since only six copies 
were marketed by defendant, with negligible profit, accounting is not warranted. 880 
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7.223 Attorney’s Fees 


Attorneys’ fees and costs not granted to either party on appeal, the case being complex 
and the appeal having been brought in good faith. 878 


Counsel fees are not allowed to plaintiff because suit was instituted instantly when de- 
fendant was seeking information of plaintiff in an effort to refrain from doing anything 
which plaintiff would show defendant had no right to do. 1309 


7.224 Damages Article: 787 


In action for misuse of trade secrets District Court found plaintiff's trade secrets had 
been unlawfully misappropriated, granted an injunction against the use by defendant of any 
mastic based in substantial part upon plaintiff's domestic mastic and ordered an accounting. 
Plaintiff urges that it is entitled to substantial compensatory and punitive damages and for 
a broader injunction. Plaintiff's proof that it had suffered damages of $160,000 not sufficient. 
Testimony as to cartons purchased to pack bondwood does not prove production figures. 
Damages may not be based upon mere conjecture or speculation. Plaintiff entitled to $20,000 
compensatory damages. Punitive damages are not favored and are granted only if defen- 
dant’s actions were malicious. Request for punitive damages denied. 196 


Appellant and father operated and were sole stockholders of Henderson Funeral Home 
Corporation in small community and appellant, as part of a divorce settlement, turned over 
his stock to his former wife and his brother and left the community. Thereafter he returned 
and opened the LESLIE A. HENDERSON FUNERAL HOME which was so listed in the telephone 
directory, and also as HENDERSON FUNERAL HOME. This listing is basis of charge of unfair 
competition. However, court granted injunction, compensatory damages of $5,000 and puni- 
tive damages of $20,000. Injunction affirmed but remanded as to damages. While one has 
right to engage in business under his full name, the right to use of surname only is restricted 
where its use would infringe rights of competitor. Review of evidence shows testimony re- 
garding damages weak and incompetent. Testimony regarding terms of property settlement 
for appellant’s wife and children should have been excluded as having no bearing on issue 
of unfair competition. Punitive and compensatory damages excessive and therefore case is 
remanded for new trial on question of damages. 425 


An award of damages for lost profits on sales made by defendant to purchasers who 
believed they were dealing with plaintiff was set aside upon the ground that the evidence 
offered to prove such facts was too speculative. So also, an award of damages for dilution 
of plaintiff’s good will was rejected for the reason that the survey of members of the public 
which was introduced by the plaintiff did not establish any loss of good will. Among other 
defects, the survey was performed five years after issuance of the injunction enjoining de- 
fendant’s unfair acts. 438 


Damages only proper where infringement plus intent to deceive is shown. 465 


7.225 Injunction 


Motion for clarification of injunction and extension of injunction to include particular 
color shades of paint is denied since law does not recognize pre-emptive rights in general 
shades of colors where no secondary meaning was claimed. 88 


Action for trademark infringement and unfair competition in which plaintiff seeks to 
restrain defendant from using the corporate name STANDARD OIL COMPANY OF NEW ENGLAND, 
INCORPORATED and the trade names STANDARD OIL OF NEW ENGLAND, STANDARD OIL COMPANY OF 
NEW ENGLAND and STANDARD OIL OF NEW HAMPSHIRE. 

Plaintiff moves for summary judgment and defendant denies the jurisdictional amount on 
the basis that it has not commenced business operations, argues that its use of the corporate 
name is proper and approved by the Secretary of State, that the name sTANDARD has fallen 
into the public domain and has become diluted by the use of other sTANDARD OIL com- 
panies and plaintiff's emphasis on Esso. The evidence as shown by affidavits indicates that 
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plaintiff and its predecessors have conducted an extensive business in New Hampshire and 
New England since 1931 under its trade name Esso with very substantial sales under the 
marks ESSO and ESSO STANDARD OIL. 

Registration by the Secretary of State does not prove lack of unfair competition and 
defendants’ claim of dilution is without merit since each Standard Oil company has exclusive 
right within its respective territory to the use of its STANDARD OIL trademarks and trade names. 

The claim that rights in sTANDARD oIL have been limited by plaintiff’s emphasis of Esso 
is not valid since STANDARD o1L has been used as part of the phrase ESSO STANDARD OIL on 
products and in advertising, and the court concludes that the name sTANDARD OIL has acquired 
a secondary meaning indicating plaintiff and that defendants’ use of the term STANDARD OIL 
COMPANY OF NEW ENGLAND would be bound to cause confusion. 

Defendant is guilty of unfair competition and infringement of plaintiff’s trademarks and 
the motion for summary judgment is granted, limited to the area in which plaintiff is doing 
business. 219 


Action for unfair competition and trademark infringement and plaintiff moves for pre- 
liminary injunction. Warner Bros., in addition to motion picture business, licenses its sub- 
sidiaries and others to use the WARNER name on record labels of songs from Warner pictures. 
Evidence clear that WARNER has acquired secondary meaning. Defendant changed name to 
WARNER MUSIC, INC. at time it was rumored that Warner Bros. were entering record business. 
No Warner connected with defendant’s business. Substantial likelihood of confusion ap- 
parent. Evidence shows defendant’s records to be of inferior quality. Motion granted upon 
posting of security bond by plaintiff. 433 


Action by plaintiffs seeking to restrain U. S. government from barring import of ZEIss 
cameras into U. S. by filing zetss registrations with customs. zEIss registration first secured 
in U. S. by German firm in Jena, Germany. In World Wars I and II Alien Property Cus- 
todian took over trademark rights and assigned them to Chemical Foundation who thereafter 
assigned the trademarks to the Attorney General. All zE1ss products sold in U. S. were manu- 
factured in Germany at Jena (East Germany) or later in West Germany, and the goods were 
sold through various channels in the U. S. In 1950 plaintiffs negotiated exclusive contract 
to import and distribute zEIss products in U. S. Alien Property Custodian never demanded 
license fees in connection with importing or distribution of zEIss products. zEIss trademark 
has always signified to trade and consuming public that goods were made in Germany. 444 


Defendant enjoined from use of the letters a & P in its operations and corporate name 
but may continue for one year to state that it was formerly known as A & P TRUCKING COR- 
PORATION in conjunction with the statement that it is not connected with plaintiff. 480 


Plaintiff is not entitled to prevent defendant from using DARLING as a trademark in Prince 
George’s County nor from using name on store fronts, advertisements, boxes, bags, etc. pro- 
vided such name is used in a manner minimizing likelihood of confusion. Defendant is re- 
quired to designate store and goods NATIONAL DARLING or NATIONAL DARLING SHOPs and in 
telephone directories as DARLING SHOPS NATIONAL Of DARLING NATIONAL. NATIONAL DARLING 
Or NATIONAL DARLING SHOPS can be used by defendant in newspaper or other advertising and 
on its stores or advertising signs if the word NATIONAL is at least half as large as DARLING and 
at least as large as sHops and so long as the word NATIONAL clearly modifies DARLING or 
DARLING SHOPS. Defendant may use NATIONAL DARLING Or NATIONAL DARLING SHOPS in radio, 
television or other advertisement but not DARLING without NATIONAL. It may use DARLING or 
DARLING SHOPS on its boxes and bags without an address, but if an address is used NATIONAL 
must precede and modify DARLING or DARLING SHOPS. 1185 


Temporary injunction should issue to prevent confusion through use of political party’s 
descriptive names and symbols by insurgent group, but not to exclude entirely use of the de- 
scriptive term in clear identification. 1203 


Plaintiffs’ motion for summary judgment granted in an action for permanent injunction 
where plaintiffs were the owners and operators of the famous MAXIm’s restaurant in Paris 
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and defendants had recently opened a restaurant in New York using the name MAXIM’s in the 
same distinctive style of script printing and the same color scheme and adopted the name of 
a Parisian subdivision as their corporate name. 1212 


As defendant disclaims any intent to continue use of plaintiff's trademark and slogan, 
injunction would not have issued had not defendant continued to contend that plaintiff had 
no exclusive right therein. 1309 


7.226 Territorial Limitations 


Injunction limited to area of distinctiveness of BAVARIAN and permitting descriptive use of 
BAVARIAN beyond plaintiff’s area is proper. 475 


Where defendant could legitimately use its corporate name in one territory but was not 
entitled to use the name in plaintiff’s territory, held injunction against use as part of a 
corporate name or otherwise, is proper. 1290 


7.23 Evidence 


Under appropriate circumstances, public opinion surveys are admissible into evidence if 
an authentic foundation is laid, however, the exclusion of survey evidence was not deemed 
to be reversible error because testimony was given by some of the persons interviewed and 
because the court did not feel that the results of the survey would affect its conclusion. 45 


Where one has intentionally copied the non-functional features of another’s product he 
must assume the burden of showing that no likelihood of confusion will arise and it is neither 
necessary nor proper to evaluate each non-functional feature separately, for unfair competition 
is based upon the appropriation as a whole rather than the sum of its parts appraised in- 
dividually. 53 


Testimony of likelihood of confusion by experts based on side-by-side comparison is not 
persuasive since the test is the impression made on ordinary purchasers by recollection when 
the marks or goods are considered individually. 82 


Proof of confusion is not required where similarity in names tends or threatens to induce 
confusion in the public mind. 627 


One previously enjoined is under no greater burden to show lack of confusing similarity 
in dress of subsequent product, and intention to mislead the public and the court does not cure 
the failure of plaintiff’s proof. 861 


Listing of equivalent parts numbers, creating impression that defendant’s parts were merely 
a less expensive line of plaintiff’s, and listing by defendant of plaintiff’s firm name in tele- 
phone directory, coupled with proven instances of customers believing defendant’s products 
to be plaintiff's, amounted to calculated plan to steal plaintiff's good will, and constituted 
unfair competition within purview of Massachusetts law. 879 


When it appeared on the record that defendant was literally borrowing plaintiff’s repu- 
tation by using LAYNE & BOWLER, the Court held plaintiff entitled to protection. A showing 
of actual confusion or “palming off” is not necessary in a case of unfair competition. The 
question is whether the names are confusingly similar and create a likelihood of confusion. 
In this determination account should be taken of the cost of products, special characteristics 
of purchasers, construction of products and manner of sales. 

While some of the customers of vertical turbine pumps, a non stock item, were consulting 
engineers this did not mean they were immune to confusion and since customers were not 
limited to this knowledgeable group, deception would result from defendant’s using a confusingly 
similar name in plaintiff’s sales territory. 1290 


7.24 Defenses 


Retaliation for an imaginary or real pre-existing wrong does not excuse an independent 
wrong. 53 
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Action for breach of contract and unfair competition against licensee and franchise holder 
of the mark DAIRY QUEEN for ice cream and frozen dairy products where defendant, in viola- 
tion of license agreement, sells like goods under the mark DAIRY CREAM. Motion to dismiss 
complaint based on failure to state a cause of action, restraint of trade and lack of jurisdiction 
is denied since the license agreement prohibits the sale of any frozen dairy products other than 
the plaintiff’s in the franchise territory and the possibility of confusion between DAIRY CREAM 
and DAIRY QUEEN must be determined after a trial. 215 


MODERN ROMANCES (Plaintiff) for magazines. 
MODERN CONFESSIONS (Defendant) for magazines. 


Absence of New York State trademark registration by plaintiff does not protect defendant 
in case of unfair competition. 880 


The plaintiff trademark owner, who continued to supply old machines to defendant with 
knowledge that the machines were being rebuilt with parts and accessories not manufactured 
by plaintiff, is estopped from complaining of defendants’ use of plaintiff’s trademark on such 
rebuilt machines. 962 


Agreement providing that defendant for valuable consideration would adopt motor casing 
design not confusingly similar to plaintiff's did not illegally extend patent monopoly directed 
to brush assembly, nor prohibit defendant from continuing manufacture of motors, in violation 
of antitrust laws. 1002 


Failure of either party to take action since the 1930’s despite defendant’s operation at that 
time of a shop in Washington and plaintiff’s operation of a store in Prince George’s County, 
constitute laches whereby any broad rights of one party against the other have been lost. 

Maryland trademark registration gives defendant no prior right in the Washington metro- 


politan area. Registration of the defendant as a Maryland corporation charged plaintiff with 
notice that defendant had qualified to do business in Maryland. 

That defendant’s reputation is known to some persons in the Washington metropolitan 
area is a factor to be considered in weighing the equities as to extent of relief. 1185 


Mere failure to proceed against other users of the name MAXIM’s in other fields is not 
such acquiescence as precludes the granting of injunctive relief against defendants in the field 
where plaintiffs’ interests are involved. 1212 


Defense that plaintiff's conduct barred it from seeking equitable relief requires proof of 
unconscionable or morally reprehensible conduct which the courts are reluctant to apply, and 
defendant’s contention held unfounded. 1290 


It is not unclean hands for plaintiff to advertise its mattress as the first with a built in 
board, since previous mattress of this type, though patented, had never become known to the 
industry. 

It is not unclean hands for plaintiff to publish warning making threats against anyone 
invading its rights, since defendant’s wrongful copying of plaintiff’s product, trademark and 
slogan justify the warning. 1309 


7.26 Names—Patented Articles 


Since the relevant buying public uses the name RIVERBANK as a synonym for “a sound 
insulating door embodying the floating panel construction invented by Dr. Sabine” which was 
subject to a patent, the word is generic for said door, and all manufacturers and sellers may 
use it upon the expiration of the patent. There can be no exclusive rights in a generic name. 

A patent was issued on May 11, 1937 for a sound insulating door embodying a floating 
panel construction, said door being called RIVERBANK. There is no rule of law, that upon the 
expiration of a patent the name of the patented article passes into the public domain. It is a 
question of fact. The facts in this case reveal that RIVERBANK is the generic name for the 
patented article. 
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Where products or services are related and one name is applied to them all, it is unlikely 
that the relevant buying public will understand the name as a generic designation for but one 
of the products. But where the products or services are unrelated, as in the case at bar 
(sound insulating doors as opposed to acoustical testing services, crytographic services and 
tuning forks), this likelihood is dissipated. 839 
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7.27 Surveys 


An award of damages for lost profits on sales made by defendant to purchasers who 
believed they were dealing with plaintiff was set aside upon the ground that the evidence 
offered to prove such facts was too speculative. So also, an award of damages for dilution 
of plaintiff's good will was rejected for the reason that the survey of members of the public 
which was introduced by the plaintiff did not establish any loss of good will. Among other 
defects, the survey was performed five years after issuance of the injunction enjoining de- 
fendant’s unfair acts. 438 
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Testimony by an “expert” regarding survey results is admitted under terms of Ohio 
statute, since section 43 of Federal Rules favoring reception of evidence controls when there 
is doubt. 475 


Letters from trade imputing origin of product in plaintiff is only indirect evidence of 
confusion and does not form the basis of an inference of secondary meaning. Where sur- 
veyor shows article in a way which conceals the maker’s name, proof of confusion is not 
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persuasive and proof fails to show that appreciable number of ordinary prudent purchasers SB and 
are likely to be confused as to the source of the product. 861 B and 








8. COURTS 


























8.1 JURISDICTION 


def 
Plaintiff, owner of trademark sSEVEN-UP, sought damages and injunctive relief against rig 
passing off; in support of challenged assertion that jurisdictional requirement had been met, 
plaintiff contended that value of its good will constituted measure of amount in controversy ; is 1 
appellate court affirms that amount is measured by extent of injury to sales caused or pre 
threatened, unless action be predicated on a theory of total destruction of good will; court as 
also points to failure to meet requirement that infringing use be in interstate commerce. 211 co} 
Action for breach of contract and unfair competition are properly within the jurisdiction 
of the Federal Court and does not rest with Federal Trade Commission. 215 se: 
‘ 
Action for trademark infringement, and defendants move to dismiss amended complaint . 
on grounds that court lacks jurisdiction since infringing use by defendants was not interstate 
use, and for the dropping of a party plaintiff as not the registrant. for 
Defendants’ sale of petroleum products at wholesale and retail intrastate under make def 
CO-OP constitutes a use of plaintiffs’ trademark. Cases which require use of a mark in commerce 
to qualify for registration not applicable to infringing use where question is injury to plain- ap} 
tiffs’ interstate business and licensee has sufficient interest in trademark to maintain action lia 
for infringement. Motions denied. 325 tio 
Action to enforce contract involving trademark must be brought in state court in absence ; 
of diversity. 465 ne 
Because of unfair competition aspect of trademark litigation, requisite jurisdictional sum a 
is tested by value of good will sought to be protected and not by extent of damages plaintiff on 
claims. 
Jurisdiction exists under Trademark Act of 1946 without regard to citizenship of parties 
or amount in controversy, but it is essential to jurisdiction that there has been an infringe- “ 
ment which falls within terms of Act and that mark be registered. Jurisdictional test is whether de 
use by defendant of alleged infringing trademark in intrastate commerce substantially affected Ps 
‘ 


interstate commerce engaged in by plaintiff’s use of registered trademark. 935 
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Without diversity of citizenship a federal court has no jurisdiction over a claim of in- 
_ fringement of a common-law trademark as pendent to a claim of copyright infringement, unless 
there is some substantial overlapping or intertwining in the course of proof; but under Sec. 
) 43(a) of the Lanham Act the court does have jurisdiction of a claim for unfair competition 
) by use of a false designation of origin or false description or representation. 1307 


The Lanham Act gives no federal jurisdiction over naked claim of unfair competition, 


' not involving a trade name or a registered trademark. Defendant’s motion to dismiss for lack 


| 
j 


of jurisdiction over claim alleging various acts of unfair competition and infringement of 
unregistered trademark granted, in absence of diversity of citizenship. 1343 


8.2 PLEADING AND PRACTICE 


Defendant may not change its position subsequent to injunction and request the dissolving 
of the injunction on the basis of its change of position. 88 


Action for trademark infringement and unfair competition in which plaintiff seeks to 


_ restrain defendant from using the corporate name STANDARD OIL COMPANY OF NEW ENGLAND, 


_ INCORPORATED and the trade names STANDARD OIL OF NEW ENGLAND, STANDARD OIL COMPANY OF 
| NEW ENGLAND and STANDARD OIL OF NEW HAMPSHIRE. 


; 
. 
z 
& 
' 
¢ 
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Plaintiff moves for summary judgment and defendant denies the jurisdictional amount 
on the basis that it has not commenced business operations, argues that its use of the corporate 


© name is proper and approved by the Secretary of State, that the name sTANDARD has fallen 


into the public domain and has become diluted by the use of other STANDARD OIL companies 
and plaintiff’s emphasis on Esso. The evidence as shown by affidavits indicates that plaintiff 


_ and its predecessors have conducted an extensive business in New Hampshire and New England 


: since 1931 under its trade name Esso with very substantial sales under the marks Esso and 
| ESSO STANDARD OIL. 


Registration by the Secretary of State does not prove lack of unfair competition and 


> defendants’ claim of dilution is without merit since each Standard Oil company has exclusive 
' right within its respective territory to the use of its STANDARD OIL trademarks and trade names. 


The claim that rights in sTANDARD ort have been limited by plaintiff’s emphasis of Esso 


| is not valid since stANDARD o1L has been used as part of the phrase ESSO STANDARD OIL on 
' products and in advertising, and the court concludes that the name STANDARD OIL has acquired 


a secondary meaning indicating plaintiff and that defendants’ use of the term STANDARD OIL 


| COMPANY OF NEW ENGLAND would be bound to cause confusion. 


Defendant is guilty of unfair competition and infringement of plaintiff’s trademarks and 


the motion for summary judgment is granted, limited to the area in which plaintiff is doing 


business. 219 

Temporary injunction granted restraining defendant from simulating plaintiff’s packaging 
for refill mop sponges and from using in connection therewith plaintiff's mark o’cEpAR which 
defendant had featured on its package, in the form THIS REFILL FITS THE O’CEDAR 76. 545 


Rule 54(b) providing for judgment upon one of several multiple claims and permitting 
appeal from that judgment does not permit rendering a final judgment upon the finding of 
liability in the partial summary judgment granted. Final judgment must await the determina- 
tion after full trial. 758 

Counterclaim alleging solely belief that defendant will be damaged by plaintiff’s registration 
is stricken as failing to state a claim upon which cancellation of registration may be granted 
by court. Counterclaim alleging merely that plaintiff is liable to defendant under Sections 38 
and 43(a) of the Trademark Act of 1946 is insufficient to give notice of nature of claim; 
motion to make counterclaim more definite and certain, granted. 879 

Where a plaintiff does not contend that decision for plaintiff in prior cancellation pro- 
ceeding recognizing concession of confusing similarity, created an estoppel by judgment, and 
defendant in the present infringement action has denied plaintiff’s allegation of confusing 
similarity, doctrine of collateral estoppel being not pleaded is unavailable, and issue is in 
dispositive posture. 941 
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Court sustained both plaintiff’s and defendant’s objection to pre-trial questions and held 
that before there is an adjudication of infringement or liability questions involving protracted 
and complicated examinations directed to damages, profits and trade secrets will be denied. 1343 


8.3 PRELIMINARY INJUNCTION 


























Plaintiff authorized manufacturers of crimped yarn who adhered to its production stand- 
ards to use the mark BAN-LON in connection with such yarn and it further licensed manufac- 
turers of finished products made with yarns purchased from such yarn companies to use the 
mark in connection with their products, so long as the products complied with the plaintiff's 
specifications. After the extension to the defendant of a license to use the marks on sweaters 
made of yarn from an authorized source, the plaintiff changed the specifications for sweaters. 
A temporary injunction was granted restraining the defendant from continuing to use the mark 
in connection with sweaters which failed to meet the plaintiff's specifications upon proof that 
the defendant had not complied with the amended standards. 412 


Temporary injunction granted restraining defendant from simulating plaintiff’s packaging 
for refill mop sponges and from using in connection therewith plaintiff’s mark o’ceEDAR which 
defendant had featured on its package, in the form THIS REFILL FITS THE O’CEDAR 76. 545 


Plaintiff, the owner of the mark PERNop for an alcoholic liquor with an anise base and 
a yellow color, was granted a temporary injunction restraining the defendant from using the 
mark PERNOT for a similar beverage. The court refused, however, to enjoin defendant’s use 
of the color yellow since there was no evidence that plaintiff had any property rights therein. 552 


The order of the District Court granting a temporary injunction was reversed where the 
District Court failed to balance the conveniences of the parties and the possible injuries to them. 
No “irreparable damage” was found where plaintiff’s business flourished while defendant was 
making and selling sweaters which were not in accordance with license agreement specifications. 
1103 


8.4 Motions 


Defendant may not change its position subsequent to injunction and request the dissolving 
of the injunction on the basis of its change of position. 

Motion for clarification of injunction and extension of injunction to include particular 
color shades of paint is denied since law does not recognize pre-emptive rights in general 
shades of colors where no secondary meaning was claimed. 88 

























Action for trademark infringement and unfair competition in which plaintiff seeks to re- 
strain defendant from using the corporate name STANDARD OIL COMPANY OF NEW ENGLAND, 
INCORPORATED and the trade names STANDARD OIL OF NEW ENGLAND, STANDARD OIL COMPANY OF 
NEW ENGLAND and STANDARD OIL OF NEW HAMPSHIRE. 

Plaintiff moves for summary judgment and defendant denies the jurisdictional amount on 
the basis that it has not commenced business operations, argues that its use of the corporate 
name is proper and approved by the Secretary of State, that the name sTANDARD has fallen 
into the public domain and has become diluted by the use of other STANDARD OIL companies 
and plaintiff’s emphasis on Esso. The evidence as shown by affidavits indicates that plaintiff 
and its predecessors have conducted an extensive business in New Hampshire and New England 
since 1931 under its trade name Esso with very substantial sales under the marks Esso and 
ESSO STANDARD OIL. 

Registration by the Secretary of State does not prove lack of unfair competition and de- 
fendants’ claim of dilution is without merit since each Standard Oil company has exclusive 
right within its respective territory to the use of its STANDARD OIL trademarks and trade names. 

The claim that rights in sTANDARD o1L have been limited by plaintiff’s emphasis of Esso 
is not valid since STANDARD OIL has been used as part of the phrase ESSO STANDARD OIL on 
products and in advertising, and the court concludes that the name sTANDARD OIL has acquired 
a secondary meaning indicating plaintiff and that defendants’ use of the term STANDARD OIL 
COMPANY OF NEW ENGLAND would be bound to cause confusion. 
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Defendant is guilty of unfair competition and infringement of plaintiff’s trademarks and 
the motion for summary judgment is granted, limited to the area in which plaintiff is doing 
business. 219 


Action for trademark infringement, and defendants move to dismiss amended complaint 
on grounds that court lacks jurisdiction since infringing use by defendants was not interstate 
use, and for the dropping of a party plaintiff as not the registrant. 

Defendants’ sale of petroleum products at wholesale and retail intrastate under make 
CO-OP constitutes a use of plaintiffs’ trademark. Cases which require use of a mark in commerce 
to qualify for registration not applicable to infringing use where question is injury to plaintiffs’ 
interstate business and licensee has sufficient interest in trademark to maintain action for 
infringement. Motions denied. 325 


Defendant’s motion for summary judgment denied; trademark validity and infringement 
can rarely be determined satisfactorily on a motion for summary judgment. 

Motion to strike affirmative defense involving allegation that plaintiff uses trademark to 
violate antitrust laws denied, since such use may constitute unclean hands disentitling plaintiff 
to relief. 879 


The Lanham Act gives no federal jurisdiction over naked claim of unfair competition, 
not involving a trade name or a registered trademark. Defendant’s motion to dismiss for lack 
of jurisdiction over claim alleging various acts of unfair competition and infringement of 
unregistered trademark granted, in absence of diversity of citizenship. 1343 


8.41 Summary Judgment 


Sufficient similarities in appearance between the parties’ restaurants were shown to pre- 
clude granting a motion for summary judgment in an unfair competition suit, where plaintiff 
used name DUTCH PANTRY and defendants adopted names DUTCH KITCHEN RESTAURANT, MIRACLE 
DUTCH TREAT, and DUTCH KITCHEN COOKIN’. 972 


8.5 EvIpDENCE 


Test of colorable imitation under Lanham Act is to be applied by the Court. Substantial 
similarity is all that is necessary to constitute infringement. Court considers commonplace 
nature of dissimilar portions of marks, absence of evidence of secondary significance, noisy 
conditions obtaining in taverns where sales are made, difference in word picture of marks, 
adult status of customers and strict discrimination by some customers; but finding in Patent 
Office Interference of likelihood of confusion is not considered deserving of extensive reliance, 
the question of likelihood of confusion being for determination by the Court and not expert 
witnesses or testimony. A 1906 stipulation by plaintiff’s predecessor that there has been no 
conflict in business between the two marks is of limited significance. Defendant’s allegation 
or admission of confusing similarity in prior cancellation proceeding and R.S. 4915 actions 
based thereon, and in a prior discontinued infringement action, is accorded substantial weight. 
CHARTER OAK is held a colorable imitation of OLD CHARTER. 

In determining relief Court considers necessity to abstain from complicated decrees, the 
public interest in the cause and the interest of the litigants. Public interest is not the prime 
rationale, the public having no standing to initiate suit and the Court having power to sanction 
use of marks despite public confusion. 941 

Testimony of professional shoppers was of little probative value since few retail stores 
carried plaintiff’s product and sales clerks were making an effort to sell something else 
thought suitable for the buyer’s needs; especially since there was no evidence of confusion 
of any bona fide customers. 1179 


8.6 FINDINGS 


Statutory criterion of illegality (i.e., consumer confusion over source or origin of defen- 
dant’s goods) has been judicially diluted into a mixture of equitable considerations such as 
good faith and reasonableness of defendant’s conduct, likelihood of plaintiff’s expansion into 
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adjacent market, whether defendant seeks a free ride on plaintiff’s mark, whether plaintiff’s 
mark has secondary meaning, and likelihood of dilution or injury to reputation of plaintiff’s 
mark. 

Complaint dismissed on merits and judgment entered declaring defendant’s trademark 
HAYMAKER On women’s sportswear does not infringe plaintiff’s trademark rights ; Commissioner 
of Patents directed to dismiss pending opposition of plaintiff to defendant’s application for 
registration. 731 


Finding by District Court of lack of likelihood of confusion must be accepted on appeal 
unless clearly erroneous. 

Where District Court’s findings that defendant had no guilty knowledge or fraudulent 
intent to deceive or pass off, that there would be no confusion as to source of origin of parties’ 
products, and that defendant’s labels or marks did not infringe plaintiff’s trademark, were 
not clearly erroneous, but were supported by substantial evidence, affirmance of judgment for 
defendant is required. 815 


8.7. Conriict or Laws 
Litigation in one state arising out of transaction in another requires application of conflict 
of laws rule that contract be construed where last act took place to formalize the contract, 
and failure of plaintiff to raise issue below does not bar court from applying Illinois law. 927 


8.9 CoNTEMPT PROCEEDINGS 
Test of contempt is whether subsequent product would have been enjoined if before court 
at time of preliminary injunction. 861 
Defendant held in contempt and assessed a penalty of $250. where pursuant to a stipu- 
lation and order of dismissal defendant had agreed to use only its full corporate name, but 
defendant continued to place undue emphasis upon the word ADMIRAL in advertising its cor- 
porate name. 1288 


8.11 APPELLATE PROCEDURE 
Since trial, necessary under refusal to dismiss complaint, will be extended and right to 
dismissal is not free of doubt, immediate appeal from order will materially advance ultimate 
determination. 428 


8.12 CrLass ACTION 


Action may be maintained as “spurious” class action since a common question of law 
or fact exists affecting the several rights and is merely a device for permissive joinder. 222 


9. STATE STATUTES 


Relief denied under New York General Business Law Section 368-C, providing for in- 
junctive relief against trademark infringement to prevent dilution of distinctive quality of a 
mark despite absence of competition or confusion, in absence of New York state registration 
of mark. 

Relief against concurrent use under New York common law is available only in case of 
mark which has well-established secondary meaning within the state, and is denied in the 
absence of evidence that use of mark by plaintiff in connection with retail sales within the 
state had come to mean to retail purchasers that the goods were made from plaintiff’s mixes. 631 


Trademark infringement or unfair competition, pre-requisite for violation of New York 
General Business Law, Section 368-c, subd. 3, is lacking. 878 


Listing of equivalent parts numbers, creating impression that defendant’s parts were merely 
a less expensive line of plaintiff's, and listing by defendant of plaintiff’s firm name in telephone 
directory, coupled with proven instances of customers believing defendant’s products to be 
plaintiff’s, amounted to calculated plan to steal plaintiff's good will, and constituted unfair 
competition within purview of Massachusetts law. 879 
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To invoke summary judgment without trial under Section 964 of the New York Penal Law 
regarding corporate and trade names, the evidence of the petitioner must be clear and con- 
vincing and not be substantially controverted by way of answer or reply. 1111 


Petitioner is not entitled to injunctive relief under Section 964 of New York Penal Law 
because TYPHOON is not likely to cause confusion with TORNADO, especially in steel fence in- 
dustry where names of big winds, such as CYCLONE, HURRICANE and WHIRLWIND, are commonly 
used. Petitioner also is not entitled to relief on ground of unclean hands because it is asking 
the court to prohibit a competitor from committing an act similar to that which petitioner 
itself is committing against others. 1210 


12, COPYRIGHTS 


Defendants, in affidavits, admit recordation without authorization and tender royalty fees 
which were rejected, but admissions establish inability under Copyright Act and therefore 
summary judgment is granted as to liability. Question as to amount of liability to be deter- 
mined at trial. 758 


13. PATENTS Article: 895 


The fact that a commercial name antedated the patent and gave commercial value to the 
article is cogent evidence that the name of the patented article is not generic. However, it is 
otherwise where, as here, the name had no commercial value in the relevant field at the time 
of the invention. 839 


15. ANTITRUST Article: 1255 


Agreement by defendant for valuable consideration to adopt dress of goods not con- 
fusingly similar to plaintiff’s product is not in restraint of trade. 82 


16. TAXES 


The $244,375, paid by claimant in 1924 for the purchase of the registered marks NEUTRO- 
DYNE, NEUTROFORMER and NEUTRODON, said marks having been used by claimant for patented 
radio components until 1930 when the demand for such components terminated and the pro- 
duction and sale thereof ceased, was properly deductible by claimant from its taxable income 
in 1944. The marks were held to have been abandoned in that year, notwithstanding that 
they were not used after 1930, and further notwithstanding that in 1943 claimant’s Board of 
Directors had voted to abandon the marks and to let the registrations expire. 

Before a capital loss may be deducted for income tax purposes, the capital asset must 
be completely liquidated by disposing of it or abandoning it as worthless. 

The act of continuing to carry the value of trademarks as assets on the owner’s records 
tends to establish the absence of an intent to abandon. 

A Board of Directors’ resolution to abandon trademarks and allowing the registration for 
such marks to expire in that year, did not constitute an abandonment since no identifiable action 
was taken at that time to complete abandonment. Ownership of the marks is based upon prior 
use, independent of registration. A Board resolution the following year instructing the officers 
to have the accounts reflect the abandonment did constitute an act implementing the intent 
to abandon and the marks were held to have been abandoned in that year. 555 


18. LICENSES Articles: 602, 609, 1141, 1245, 1262 


Controlled license does not work an abandonment of a licensed registration under the 
Lanham Act, although a system of naked licensing does. 

Absence of an express contractual right to inspect and supervise licensee’s operations in 
contracts providing that licensee use plaintiff's mix as directed, does not signify that method 
of licensing failed to comply with Lanham Act requirements, if plaintiff in fact exercised 
such control. 631 
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A person having no right to a mark cannot license that mark. 768 


Upon termination of an exclusive license agreement between the parties, whereby defen- 
dant was authorized to manufacture, promote and sell RIVERBANK SOUND INSULATING DOORS 
upon payment of a stipulated royalty to plaintiff, the name RIVERBANK does not revert to 
plaintiff in the absence of any unfair competition or proof that the relevant buying public 
associated the name with plaintiff. 839 


An exclusive licensee in Philadelphia of secret formula for baking of low calorie bread 
and trademark HOLLYwoop, enters into agreement to deliver the bread to a grocery chain 
within its exclusive territory, with knowledge that grocery chain would sell a substantial 
quantity of the bread through its stores in the area of another exclusive licensee. In retalia- 
tion the licensee of the invaded area sold HOLLYwoop bread through its unlicensed subsidiary 
in area of first licensee. Licensee of invaded area is enjoined from selling HOLLYWwoop bread 
in Philadelphia, since sales to grocery chain within its territory with knowledge of sales to 
be made in another’s territory, did not violate terms of license. 927 


Use of trademark DAIRY QUEEN by franchisees and subfranchisees of plaintiffs in connec- 
tion with uniform product of consistent high quality, sold in a uniform manner at -retail stores 
of uniform design, following identical sales and operating methods, was not adverse to rights 
of plaintiffs and inured to their benefit. Defendant enjoined from using DAIRY QUEEN as trade- 
mark or part of corporate name. 1198 








